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"Twill refer to >i few of those background contexts. Those to which 1 

referareillustrativeonlv.Thereareothers. Viniin- 

uiotatthe ^apJ^'ronvewntJoIrof will recall that 
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between the Presi.lent, Mr. Haldeman and Mr. Demi in 
Dnlieknown to us at the lime. the. Secret Service njfents m tnkiijR off 
n tape for ns from the original inadvertently stn'led the recorder at 
a pomt 15 minutes ahead of the point of time that had been 
the. committee’s sub,K-na. The time point you had h^ed in .vour sub_ 
p-c. « oo the liest that you could do based on the limited data \ou had 
^chconst^fP^Tdent.al logs. What was revealed that was new? 

I call your attention to pnjres 1 and 2 of the transenpts of pl £ h 
conleil presidential conversations which have been printed tunl I pub- 
lished by the committee. Those 15 minntes cover all of pape 1 Mid that 
part of pajze 2 running down to the bracket within which it is reu ei . 
“Dean enters room”. You will lind in "int extrn hit of Uf«d <mnversa ; 
tion significant revelations which absent the Secret Service agents 
misadventure, would not have reached this committee because of the 
President’s refusal to supply all relevnntlapod conversations In the 
middle of page 1 there are references to Dean work mg on toJNRS to 
stimulate tax audits of persons listed on Colsons list of McGovern 

PU £here C me other new matters— Watergate, coverup. concealment, 
containment. All these matters are pertinent and relevant to and 
needed bv vou in these proceedings. . t 

\Y|int is* more, they ore adverse in content and support an inference 
flint other taped conversations which the President has refused to 

produce would be similar in content. . , 

Now seoondly, the Septemlier 15 tape has another significance, and 
that is there are 17^ minutes of taped conversation that took place 
at the end of that meeting which we did not receive from the VV hue 
House at the time the Secret Service agents took off the segment fur- 
nished us as 1 have related. Ultimately, and again bv chance, a very 
small portion of the 17 minutes was received through Judge binca 
hv way of a transcript.. That hit related to Watergate only. There- 
after, the limited portion relating to Watergate came to your attention 
{ when Judge Sirica examined that l7i£ minutes pursuant to the man- 
date of the court of appeals to determine whether there was any Water- 
gate material in that 17U minutes. He reported in the affirmative. As 
a result, you had a very short page and one-half of excerpts from the 
last l7Vf» minutes confined, however, to Watergate. But, a material 
portion of your investigation deals with abuse of the IRS. What hap- 
iwned* Within the past 6 weeks, the Special Prosecutor petitioned 
Judge Sirica to reexamine the 17^ minutes to sec if there itaa any- 
thing on abuse of the IRS in that l7Vfc minutes. AiwUhe good judge 
did so, and he reported in open court that there were conversations 
respect ing abuse of the IKS that was relevant la the impeachment in- 
quiry. Mr. St. Clair, in open court and for the President, refused to 
oonsimt to vour being supplied with Judge Sirica’s transcript of the 
portion of »be 17 1 A minute* relating to abuse of theTRS; furthermore, 
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Mr. St. Clair objected to delivery of that transcript to the Special 
Prosecutor and on behalf of the President appealed Judge Sirica’s 
turnover order to the court of appeals where the matter is now pend- 
ing. Judge Sirica also ruled, as 1 have reported to you, that the court 
of appeals mandate authorizing him to examine the tapes in camera 
was so limited that he was without authority to give the committee 
u copy of the transcript, much as he wished to do so. 

Now, another pertinent event is the fact that by — again by happen- 
stance, again by happenstance, we received from the Special Prose- 
cutor by mistake on his part 160 odd pages or 180, of Mr. Ehrlichman’s 
notes which had been filed with the court by the President in response 
to Mr. Ehrlichman’s subpena. You had subpenaed the President to 
deliver a copy of those notes to the committee. Wc received from the 
President approximately the same number of pages but a large number 
of them were marked or blanked out. On the other hand, the 180-odd 
pages of the same notes received, by happenstance, from the Special 
Prosecutor contained far fewer blanked out pages. In the Special 
Prosecutor’s copies, there is a host of material that is relevant and 
l>ertinent to these proceedings, and of a thrust adverse to the Presi- 
dent’s position, some of which has already been cited to you in the 
material presented to you last week, which 19 blanked out in the mitet 
rial received from the White House. Thus, here again, you have an 
example, a context, from which you may draw an adverse inference 
with respect to taped conversations and documentary material which 
the President lias refused to produce. 

1 mention these three solely to say to you that it is true, as Mr. 
Garrison argues, that you draw inferences, adverse or favorable as the 
e-as© may be, in the light of the context of the evidence before you. 

And here in the three instances (and there are more) in which this 
matter arose, this context, something that was relevant material and 
pertinent and of adverse thrust to the President’s position came to the 
attention of the committee. ... 

Also in this connection I mention the President’s edited transcripts. 

You may attribute the President^ difficulties with the edited tran- 
scripts to the fact that maybe stenographers put headsets on and just 
typed away. We must accord to the President the benefit of that doubt. 

But that is beside the point The point here is that there were sub- 
stantial omissions from those edited transcripts as well as material 
differences in text that were adverse to tho President’s position, as y 
you know, so, when you consider the drawing of adverse inferences ; ; 

in the light of context, you must consider not only the eight recorded : t ; 
transcripts which we deciphered, printed copies of whicn you have, 
as well as the comparison of White House edited transcripts and* r . V 
Judiciary committee transcripts of the same Presidential converse- .lo - 
tions. Our transcripts as againstJiie edited transcripts of the same \ 
tapes revealed in a good many respects materia) differences, including' 
omitted materials, adverse to the President’s position. * •*.* 

■"* I attribute no evil purpose with* respect to the edited transcripts' * 
but T do say that when you determine whether you are going to draw* 
adverse inferences with respect tolapes and documentary materials 
refused to you by the Pr si* lent, you must do so in the fig^it of the 
contexts to which I have *rd your attention, not to mention oth^rsy 
that. time does not v+rF 9 •• w-t’.vi, * 1 
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EXECUTIVE SESSION 
IMPEACHMENT INQUIRY 



MONDAY, JULY 22, 1974 

House of Representatives, 
Committee on the Judiciary, 

Washington , D.C. 

The committee met, pursuant to recess, at 10:50 a.m., in room 2141, 
Rayburn House Office Building, Hon. Peter W. Rodino, Jr. (chair- 
man) presiding. 

Present: Representatives Rodino (presiding), Donohue, Brooks, 
Kastenmeier, Edwards, Hungate, Conyers, Eilberg, Waldie, Flowers, 
Mann, Sarbanes, Seiberling, Danielson, Drinan, Rangel, Jordan, 
Thornton, Holtzman, Owens, Mezvinsky, Hutchinson, McClory, 
Smith, Sandman, Railsback, Wiggins, Dennis, Fish, Mayne, Hogan, 
Butler, Cohen, Lott, Froehlich, Moorhead, Maraziti, and Latta. 

Impeachment inquiry staff present: John Doar, special counsel; 
Samuel Garrison III, minority counsel; Albert E. Jenner, Jr., senior 
associate special counsel; and Bernard Nussbaum, counsel; Richard 
Cates, counsel ; Evan Davis, counsel ; and Ben Wallis, counsel. 

Committee staff present : Jerome M Ziefman, general counsel ; Gar- 
ner J. Cline, associate general counsel; Alan A. Parker, counsel; 
Daniel L. Cohen, counsel ; William P. Dixon, counsel ; Arden B. Schell, 
counsel; Franklin G. Polk, associate counsel; Thomas E. Mooney, 
associate counsel; Michael W. Blommer, associate counsel. 

Also present: James D. St. Clair, special counsel to the President; 
John A. McCahill, assistant special counsel; and Malcolm J. Howard, 
assistant special counsel. 

The Chairman. Good morning. 

As had been previously noted we were scheduled to hear Mr. Garri- 
son and I understand that Mr. Garrison is ready to present his briefing, 
and as we did in the case of Mr. Doar, the Chair hopes that we would 
permit Mr. Garrison to go on and to complete his statement before 
any questions are directed. 

Mr. Garrison. 

Mr. Garrison. Thank you, Mr. Chairman, and ladies and gentlemen 
of the committee. Good morning. 

First, I would like to thank the chairman and the committee for 
giving me this opportunity to present views relating to the question of 
the impeachment of the President. I distributed to vou a little cartoon 
that appeared in the newspaper this morning, and I did it for two rea- 
sons. One, frankly I think it is funny, but secondly, to the extent that 
one would take a serious connotation to the concluding frame of that 
cartoon, I would like to utilize that device to express a contrary view. 

As a member of the staff, having sat through just about every session 
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of the committee during the course of this inquiry, I would like to as- 
sociate myself with those who have described these proceedings as 
eminently responsible, fair and indicative of an effort to establish the 
truth. To the extent that views have been expressed elsewhere to the 
contrary, I disassociate myself from those views. 

Now, with respect to the presentation of written materials that I had 
told you last week we hoped to have available today: in fact, for a 
variety of basically mechanical and administrative problems, which 
I am sure you can appreciate, given the short time we have had to work 
on this, we have simply been unable to prepare more than a small por- 
tion of those materials for distribution today. During the rest of the 
week, sections relating to the discussions of the facts and the law in 
such other areas of the inquiry as time and manpower permit will be 
distributed to the Members in the belief that so long as the committee 
is still in the process of deliberating on this matter, it is appropriate 
to provide views on the facts and the law. 

In addition to stating my immense gratitude to the minority staff 
for their almost super-human efforts these several days, I want to ex- 
press my appreciation to Mr. Doar’s staff for the full cooperation 
which they have shown in assisting the minority lawyers in prepara- 
tion of this memorandum. I would like also to say that this is indica- 
tive of the spirit of good will and principle which Mr. Doar has 
exhibited throughout this inquiry. 

The subject of my presentation this morning I think could best 
be described as the role of politics, with a capital P, in the impeach- 
ment process. And by that I mean, ladies and gentlemen, of course 
not the role of partisan politics, but the role of politics in the sense of 
government pohcy — determinations of what is in the public interest. 

I would like to discuss the role of politics in the context of several 
topics. One, the nature of this institution ; two, the House of Repre- 
sentatives; three, the nature of the impeachment process; four, the 
nature of this inquiry and finally the nature of the facts. 

As a previous member of the permanent staff of this committee, I 
have had and do have nothing but the ultimate regard and respect 
for the House of Representatives as an institution. I was delighted to 
have the opportunity to come to this committee’s staff in December of 
last year to work on this project. 

But, it is important to note that this is a political bodv in the finest 
sense of the word. The House of Representatives is designed to func- 
tion as a representative of people. It is essentially bipartisan, and not 
nonpartisan, in composition, and I think that any congressional enter- 
prise should reflect the character of the institution. 

It has a bearing on the question of the factfinding process here to 
discuss briefly the nature of the role of the staff in the conduct of this 
inquiry. And if you will bear with me, I would like to do that for a 
moment. I think it would be absurd to appear here this morning, in 
whatever capacity I am appearing, without making any note of the 
evolution of the staff structure in recent days and weeks. A nonpartisan 
staff, which is the concept upon which this state was founded in Decem- 
ber and January, is not unprecedented in the history of Congress, but 
it is certainly a tvpical. Only where there is an area of inquiry which 
requires a great deal of expertise, which is true in the case of the joint 
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committee, a modification of the normal congressional system of staff- 
ing is deemed appropriate. 

But, I would like to make the point again, only because I think it 
has relevance to the question of the factfinding process, and frankly 
I am delighted to be able to make the point openly, looking the Mem- 
bers in the eyes, not covertly : in retrospect, I am sorry that the staff 
was established from the outset as a nonpartisan staff. I think the 
Members on both sides of the aisle would have been better served if 
there had been a concept prevailing in the nature of bipartisanship 
rather than nonpartisanship. 

The reason I say that is because, I think, unlike those who have not 
had the experience of working either with or in a bipartisan staff, I 
felt, when I worked on this committee staff the first time around, that 
the degree of mutual trust and cooperation between the minority and 
majority members of this committee staff was one of the most impres- 
sive things that I had experienced in my brief political career. I think 
that we may have, in an effort to assure the appearance of fairness — 
and I know this was precisely the motivation, an effort to let the coun- 
try know that we were all trying to be fair about this matter — simply 
ignored the benefits to the factfinding process that a recognition of 
partisan interests that differ would have provided.* 

The Chairman. May I interrupt you ? And I think it is important 
that I do interrupt you, Mr. Garrison. 

I think that I would be less than fair and candid with this commit- 
tee if I were not to state that this surprises me that you harbor this 
kind of an opinion, because if you will recall when Mr. Hutchinson 
first sent you to see me, and met with me before you were officially 
hired, I asked whether or not in your view you would take any posi- 
tion other than a nonadvocate, nonpartisan position and I told you 
then and there that if I thought that you would take an advocate 
position, I could not, in good conscience, hire you. That was the under- 
standing that I had had with Mr. Hutchinson and you then and there 
agreed with me that would be the position and the only position that 
you felt fair to take. 

Now, I state that because I believe that it is important that that be 
on the record. 

Mr. Garrison. I agree entirely, Mr. Chairman, that was exactly 
what you and I discussed and that is why I used the phrase in my 
presentation that in retrospect I think it was probably a mistake to 
have established a staff structure which was based upon an erroneous 
premise that people don’t tend to divide philosophically along very, 
very general lines. And I am thinking of it functionally, also, in terms 
of the service provided to the members of the committee. 

But the chairman is absolutely correct that the original staff struc- 
ture was one which I had had a part in creating. 

I would point out that the question of partisan representation on the 
staff, though, does not have to be a matter of fighting and scheming 
and all of the negative things which the public might associate with 
partisanship. And I would like to point out, for example, that in the 
selection of minority staff members for this inquiry, in fact 3 of 
the 11 minority lawyers that I hired have been or are registered 
Democrats, which is a somewhat higher ratio, if you want to look at 
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it in those terms, than the 2 or 3 registered Republicans out of 27 ma- 
jority lawyers. 

Now, my only point is that I have never viewed it as the role of 
Minority staff simply to grind a partisan ax or to be an advocate 
in its own right. The only advocacy in which any members of the 
staff are really entitled to engage is that on behalf of their Members, 
on behalf of their clients, but it is that very advocacy of our clients' 
viewpoints which I think in the context of this inquiry was unfor- 
tunately suppressed, and I think it was done so because of the system 
and not because of anyone’s intention to do so. 

Mr. McClory. Mr. Chairman, may I make a comment, perhaps 
relevant to the comment you made and the statement that Mr. Gar- 
rison is making now? Because I was a strong supporter of the bi- 
partisan staff, the integrated or bipartisan nature of the staff, and 
I think that it was, I think it was eminently successful, and I have 
felt that the staff presentation throughout the entire investigative 
portion of the inquiry was completely fair and impartial and objective. 

The reason I think that we are at this — we are experiencing this 
sort of shifting staff, or change in status perhaps of staff service, is 
that at the end of the objective inquiry we come to a point where 
we have to be decisionmakers and we do have to, we do have to be 
represented as a Republican and Democratic members of this com- 
mittee regardless of our views, not that they are diametrically opposed 
or that they are uniform on one side or the other, which they are not. 

And so, I would just like to — well, since the tangent that the gen- 
tleman is talking about and so I just think that it is appropriate 
at this time that this partisan or this minority position be emphasized 
and be represented. 

Mr. Flowers. Mr. Chairman, are we going to get to the facts 
sometime this morning? 

The Chairman. Mr. Garrison, please proceed. 

Mr. Garrison. Thank you. The train of thought I was developing, 
ladies and gentlemen of the committee, is that, in fact, there were 
implications for the factfinding process in terms of the way that the 
staff was organized, and that those were sometimes good, sometimes 
bad in terms of what Mr. McClory referred to as the bipartisan or 
nonpartisan staff products. Sometimes a presentation of facts was 
diluted from what it would have been, the force of them, if the minor- 
ity were not involved, but the unfairness to both sides was that they 
were diluted enough to make them not quite pleasing to the majority, 
but they could never be stated in a manner which was really worthy 
of the endorsement of the minority. 

Now, at this point, therefore, we have arrived at a statement of mat- 
ters which were not brought to the attention of the committee in the 
presentation by Mr. Doar last week, and this is to serve the function, 
as I view it, of one counsel as part of a team of counsels being sure 
that in the time allowed we have not only one side of the facts to 
view, but all of the revelant considerations. 'v 

And I want to turn now to the role of politics in the impeachment 
process. The framers considered and rejected placing impeachments 
and the trial of impeachments in the judicial system. Proposals for 
having the matter adjudicated by the Supreme Court or in a Special 
Court of the Nation established only for the purpose of trying im- 
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peachments was fully discussed, and a conscious decision was made 
that this grave matter of removing an officer of an independent, 
coordinate branch of the Government would be reserved to the most 
representative body of the three branches of Government, the Con- 
gress. We have therefore, a political body reviewing evidence relating 
to whether or not political crimes, and I use that word crimes without 
regard to whether there are statutory offenses involved or not, but 
reviewing whether political crimes have been committed by a political 
officer of another branch of Government. 

These political considerations relating to the public welfare and 
policy of the Government are in the impeachment process legal con- 
siderations, because it is a political process, political considerations 
are a part of the law of impeachment. 

This concept is expressed at pages 9 and 10 of the introduction 
which was distributed to you this morning, and the only point that 
is being made here is that, in our view, impeachable offenses are those 
for which, under the Constitution, impeachment and removal by the 
Senate are legally permissible. It is also our view that there is no 
impeachable offense for which the sanction of removal is mandatory. 

The House in the first instance and the Senate thereafter exercise 
political judgment which I construe to mean simply balancing the 
public interest in the premises. The question facing the committee, 
and thereafter the House, is not simply whether the President did 
whatever may be alleged. The question is, did the President do it, 
and if so, what are the implications of that for the Nation in the 
light of all competing public interests. 

In exercising its discretion whether to impeach, the House, and 
thereafter the Senate, if impeachment occurs, exercises a discretion 
which, in my judgment, is reviewable only by the people, not by the 
courts. It is not only permissible, but it is essential to the character 
of the process, that those political judgments be made. 

My own view of the role of the House is that of all of those institu- 
tions or roles in other areas of the law to which the House might 
be analogized, that the role of prudent prosecutor is the most apt. 
The prudent prosecutor begins his inquiry without bias towards the 
suspect. He proceeds to gather the evidence from every source, to 
reach a judgment as to whether the individual should be prosecuted. 

I tend to feel that the House of Representatives is really to be con- 
sidered in the role of prudent prosecutor. The House doesn’t simply 
decide that the President should be impeached, if that is its judgment, 
and then leave it to someone else to go about accomplishing the re- 
moval. The House decides whether it will seek to accomplish the 
removal by going to the Bar of the Senate, bringing the charge from 
the House and proceeding to prosecute the case. 

It seems to me that when your staff reviews the facts and the law 
pertinent to this inquiry, what we are really doing is serving as your 
in-house counsel, assisting you to advise, in turn, the rest of the pros- 
ecuting body whether or not, simply, there is a case. And I Avould 
suggest that you consider whether there is a case that you can win, in 
the sense that the evidence is sufficient to warrant a reasonable belief 
on your part that the outcome of the process will be that which the 
House seeks when it goes to the Bar of the Senate; namely, removal — 
a successful prosecution, in other words. 
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Now, I realize that there can be different views on this. We have 
prepared a memorandum on the standard of proof, which will be 
distributed this week as a part of the minority memorandum, and 
some of the policy considerations which we feel bear upon selecting the 
appropriate standard of proof are discussed in that memorandum : the 
analogy to the grand jury and the analogy to the role of the prosecutor. 

But, the bottom line, as it is said, of that memorandum, I think, 
basically is this : that when a member of the committee or a Member 
of the House votes to impeach, he should do so having made a judg- 
ment that the evidence convinces him that the President should be 
removed from office. Now, some might say, well, isn’t that self-evident. 
Not necessarily. Some feel that you should only determine whether 
the President might be removed from office on the basis of the facts. 

It is our view that the proper test is whether, in voting for impeach- 
ment, the member feels the President should be removed from office, 
that the prosecution should succeed. 

The standard of proof does not apply to the law. Standards of 
proof never apply to the law. One must be convinced as a matter of 
law that the offense, if proved, is constitutionally a valid charge. One 
then, we feel, must be convinced in the exercise of his political judg- 
ment that the best interests of the Nation warrant removal rather than 
retention of the officer. 

Then comes into play the standard of proof: the sufficiency of the 
evidence relating solely to the facts — what really happened, what did 
the officer do — and it is our view that in reaching a decision as to the 
sufficiency of the evidence that the members of this committee and the 
House are again in the role of the prudent prosecutor, who looks over 
the case, and does not engage in a prosecution which will fail, being 
concerned not simply about embarrassment in a prosecution that fails, 
but in the way in which an unsuccessful prosecution affects the public 
interest. 

It would be unfair to the President, it would be embarrassing to the 
House and, for both reasons equally, it would be tragic for the Nation 
if the committee were to recommend to the House an impeachment 
in which, when evidence were laid out in a trial-type situation, a fully 
contested situation, the evidence fell short. 

It always seemed to me, frankly, during the inquiry that it was in 
the interest of the committee equally as much, if not more, than of 
the President to utilize devices such as cross-examination and every 
other rigorous test of the evidence, so that in reaching that judgment as 
to the sufficiency of the evidence, one would have the maximum degree 
of confidence as to how the evidence would stand up when subjected to 
an adversary proceeding. 

There are certain problems in this evidence which I think, as one 
of your counsel, I would have to point out to you, just as if I were 
on your staff, and you were the U.S. Attorney, or the Attorney Gen- 
eral, and you were trying to determine whether or not to initiate a 
prosecution. You would want someone there to be — I will not use the 
phrase commonly used to describe playing the role of testing the 
evidence— but someone who will, in fact, point out the soft spots. 

One special factor I would like to take note of here is that reliance 
has been placed heretofore on utilization of so-called adverse inferences 
against the President in framing the case against the President. I think 
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that that bears much more analysis that I have heard from counsel’s 
table so far in the inquiry. We have set out on pages 3 and 4 of the 
introduction some of the considerations which we think you should 
have in mind in assessing what the actual utility of the. so-called 
adverse inferences from nonproduction of subpenaed material by the 
President might be if you were in a trial, and were seeking to rely on 
them in part in proving a case. 

I would call your attention particularly to the statement on page 3 
of that introduction, in paragraph D, in which is given the rule of 
law. A jury should not be allowed to draw any inference from circum- 
stantial evidence if that evidence permits two inferences, one as 
probable as the other. 

I would also like to point out in this discussion on pages 5 and 6 
that the question of whether an adverse inference actually arises as 
a result of the President’s failure to supply subpenaed materials is a 
complicated one. It is not enough to just say, well, we asked for this, we 
didn’t get it, and an adverse inference arises. 

Under ordinary rules of law, the question of whether any such 
inference arises is a function of several factors. First, there is the ques- 
tion of whether a valid privilege of some type pertains to the evidence 
sought. There, of course, is the question of executive privilege in this 
case. The members all, I am sure by now, have formulated their own 
personal views on the force of the committee’s arguments on the ques- 
tion of executive privilege vis-a-vis the President. 

I would suggest to you that there is at least theoretically another 
possible privilege that could become applicable in the Senate trial; 
namely, the privilege against self-incrimination, and I could see that 
an argument could well be made by the President’s counsel that under 
all of the circumstances, it was not even necessary for the President to 
claim the privilege, since he was clearly under investigation for offenses 
which, by definition, in the impeachment process, are crimes, political 
crimes. 

I think you should view the question of impeachment as a process in 
a very comprehensive way. I view this as a separate track in our legal 
system in which prosecutions for crimes, within the meaning of the 
phrase “high crimes and misdemeanors,” are instituted and culminated. 
And I think that if you read the various provisions of the Constitution 
relating to criminal offenses, you can see that there is at least some 
room for argument that the fifth amendment privilege could apply to 
the production by the President of Presidential documents in an im- 
peachment proceeding, because by definition what is being investigated 
is an impeachable crime. 

Mr. Hungate. Pardon me. Do you mean without claiming it, Mr. 
Garrison? 

Mr. Garrison. I would suggest that increasingly, Congressman 
Hungate, today attorneys are arguing in courts that the legal require- 
ment of claiming the privilege is itself a prejudice to the defendant; 
that where reasonably in the circumstances it can be seen that the privi- 
lege applies, the person who possesses the privilege ought not to be 
forced to claim it. 

I think there was a thread on that running through the argument 
by Mr. Mitchell’s counsel in this proceeding and I am not at all saying, 
Congressman Hungate, that I support that theory. I am only suggest- 
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in g that in looking at the propriety of the Presidents refusal to pro- 
duce subpenaed documents, I am pointing out an additional argument 
which possibly could be made. Today’s novel theory, of course, is some- 
times tomorrow’s case law. 

Mr. MoClory. Could I ask a question, Mr. Chairman, for clarifica- 
tion? That is on the subject of executive privilege, which I think we 
must all recognize, at the same time, don’t you feel that this body, as a 
unit of the House of Representatives, is the forum which must judge 
whether or not executive privilege is applicable? 

Mr. Garrison. Yes. Yes, I do. 

Mr. McClory. Thank you. 

Mr. Garrison. But, to complete the answer, in so judging, this body 
itself must interpret the Constitution. 

Mr. McClory. Right. 

Mr. Garrison. And that interpretation may require a self-imposed 
restriction on this body’s ability to compel the production of evidence. 

Mr. McClory. But we can adjudicate that ourselves as the forum 
for making the determination without going to the courts I mean. 

Mr. Garrison, I would agree, Congressman. 

Ms. Holtzman. Mr. Chairman, point of clarification. 

Mr. Garrison, I am not sure I understand your position. Are you 
stating that the committee ought to view the President’s claim of ex- 
ecutive privilege as though it were an assertion of the fifth amendment, 
so that we cannot draw an adverse inference from his failure to supply 
to the subpenas? Is that the position you are advocating? 

Mr. Garrison. Ms. Holtzman, I am not advocating that position; 
I am presenting for your consideration the possibility that in the con- 
text of an impeachment inquiry, the privilege against self-incrimina- 
tion conceivably might apply to the production of materials which are 
relevant to the inquiry, just as in an ordinary criminal prosecution it 
applies to the production of materials relevant to the criminal 
prosecution. 

Ms. Holtzman. I know. But I assume we are not talking about some 
hypothetical matter that have no relevance to what we are supposed to 
decide, and so I gather and I 

Mr. Garrison. That is right. 

Ms. Holtzman. I gather what you are suggesting is that the fifth 
amendment claim has some relevance because we are supposed to judge 
the President’s noncompliance with our subpenas as though it were a 
claim of the fifth amendment. Is that correct? 

Mr. Garrison. I am suggesting that this is only a possibility, and I 
would suggest further, of course, in that in any invocation of the fifth 
amendment, privilege, relevance is necessary for the privilege to be 
valid, rather than the reverse. Only a relevant document would be one 
to which the privilege would apply. 

Mr. Waldte. Mr. Chairman? 

The Chairman. Why don’t we permit Mr. Garrison to go ahead. He 
hasn’t much time, and I think that in all deference to the fact that he 
has that little time, that we permit him to make the presentation. 

Mr. Garrison. Thank you, Mr. Chairman. 

Mr. Danielson. Is that ruling going to apply to everyone, Mr. 
Chairman? 

The Chairman. Yes, it will. 
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Mr. Garrison. Well, I would like to proceed though away from the 
fifth amendment, which I did not intend to emphasize this much, to a 
further discussion of the inference question, because I think we would 
have to agree that that has been one of the more significant aspects of 
the evidence in this case, the President’s failure to produce a number 
of subpenaed materials. 

The real question, it seems to me, and this is discussed on page 7 
of the introduction, in section (b) or paragraph (b) on that page, sup- 
posing that there is no valid claim of privilege, and supposing that 
there is no other legal bar to an inference arising according to the dis- 
cussion in the introduction, the real question is what is the inference, 
what is the probative force of the inference? 

And I am not sure that it is really helpful to the committee to have 
that subject brushed over as lightly as I think it has been heretofore: 
“Well, we have subpenaed 18 tapes in the milk case. We didirt get any 
of them. An adverse inference will arise.” 

Well, an inference can only have content according to context. It 
can only mean something in relation to what was expected to be pro- 
duced. Certainly, in the ordinary trial situation, you do not have a 
general vague inference if you subpena a letter from the opposite party 
and you tell the court what the letter relates to, and then the letter is 
not produced. You don’t have just a vague inference against the party. 
You have a fairly specific inference. The subject matter, as identified 
by the party requiring production, would have been sufficient as to be 
adverse on the opposite party’s case. 

Then, I would suggest, and obviously we don’t have time to go on a 
case-by-case basis because of all of the number of matters subpenaed 
by this committee, but I would suggest that in many, if not most, 
instances, even though I have been consistent throughout this inquiry 
in supporting the justifications that the staff produced for the mate- 
rials to be subpenaed, that the nonproduction of most of the conversa- 
tions could give rise to an inference, if any, having no more probative 
value than that there was something in the conversation that the Presi- 
dent thought might be somehow damaging to him in some aspect of 
this inquiry. 

And I would suggest that is so because, even though the facts which 
constituted our justification for issuing the subpena may have per- 
tained to a particular subject that we thought perhaps was the subject 
of discussion in the conservation, the reason for the nonproduction 
may well have been that there was something else in the conversation, 
whether it was the expletives deleted, at the stage before the trans- 
cripts were released or what. I only suggest to you that we have talked 
about adverse inferences heretofore as if, if this case were to go to the 
Senate and managers of the House were to begin presenting evidence, 
they would be able periodically in the presentation of that evidence 
to reach into a quiver and pull out an arrow of adverse inference for 
evidence, and I am suggesting, ladies and gentlemen of the committee, 
that you might reach in the quiver and pull out a bunch of toothpicks 
and it doesn’t matter how many toothpicks you pull out, they won’t 
kill a bear. 

Now, turning to the facts of the Watergate situation, it is our view 
that the essence of the case is whether or not the President, at any time 
from the 17th of June of 1972 to the present day, did knowingly and 
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with intent, join a criminal conspiracy to obstruct justice in the of- 
ficial investigation of the Watergate burglary of the Democratic Na- 
tional Committee headquarters on June 17, 1972. 

It is also our view that the answer to that question, yes or no, is not 
itself dispositive of the case for the reason I advanced earlier, that in 
a political process, with a capital “P,” in addition to the finding of fact, 
there is also the rendering of judgment as to whether the facts require 
removal of the officer. 

I recognize that there are theories of law which have respectable 
support, that it is not essential in deciding the question of removal to 
first decide that a crime was committed. I would suggest, however, that 
in the Watergate fact situation, where the President has been named 
as an unindicted coconspirator by the grand jury for'the U.S. District 
Court in the District of Columbia, and where this committee has great 
volumes of information on the subject, it would be very difficult to 
imagine a justification for removal of the President from office arising 
out of the Watergate fact situation if there is no showing of criminal 
liability on the facts. The reason I say that is because the standard, 
the legal test, for involvement in a criminal conspiracy is really one 
of the — I hesitate to say lower standards — but one of the less difficult 
matters of fact to prove in the criminal law. We will present to you a 
memorandum on the law of conspiracy, and essentially that memoran- 
dum will say that you should go through the evidence from June 17, 
1972, forward to the present day, and you should at each step of the 
way scrutinize the facts and circumstances that are ifrged by Mr. Doar 
to constitute a case of Presidential direction, knowledge, and involve- 
ment in the conspiracy. Scrutinize it very closely to see whether, first, 
knowledge, which is an essential element of the crime of conspiracy, 
knowledge by the President as to the existence of the conspiracy and 
the purpose of it is shown. 

Second, an intent to participate in it, participate in the sense to 
further its objectives. 

And third, whether the President engaged in some affirmative action 
to implement that intent. There is no crime in the American jurispru- 
dence which is made out simply by intent. 

I would suggest that conduct sufficient to render the President or any 
other person criminally liable as a conspirator can consist of words, 
not actions such as moving around and so forth, words or conduct, 
and, therefore, it is material at every -step of the way to examine the 
President’s words to see whether or not they constitute conduct mani- 
festing an intent to participate in a conspiracy whose existence and 
purpose he knew about. And I would Suggest to you in all candor that 
the presentation Mr. Doar made to you last week, suggesting that 
there is direct evidence that the President of the United States was 
involved in directing a criminal conspiracy to obstruct justice from 
the beginning, is very unconvincing, and I would suggest that you 
view that evidence as you would if you were a prudent prosecutor who 
had to go to the bar of the Senate and prove that the President directed 
the conspiracy from the beginning: not suspect, not “maybe,” but 
prove that he directed the conspiracy from the beginning. I would 
suggest to you that at least three U.S. Senators this year have formally 
stated in remarks on the floor that the standard of proof in the Senate 
is guilt beyond a reasonable doubt — Senator Ervin, Senator Stennis, 
and Senator Biden. 
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I do not know whether the standard of proof in the Senate is proof 
beyond a reasonable doubt, frankly, and I am not sure that there is a 
straightforward, clear answer to that, but I would suggest to you as 
your counsel, that Mr. Doar’s case of circumstances showing Presi- 
dential involvement from the beginning is a very, very weak one and 
the reason is because you cannot simply aggregate suspicions. You 
cannot aggregate inferences upon inferences. You can only aggregate 
facts to make the case. 

As we listened to the presentation last week Mr. Doar started with 
June 17. He went forward step by step as you must do to see whether 
at any one moment in time you have evidence, either direct or circum- 
stantial, that the President personally knew of, and intended to take 
part in, the conspiracy. 

How did Mr. Doar start? He said there was a press release issued 
by Mr. Mitchell and it was false. We had a great deal of examination, 
it seemed to me hours of examination, during the few days we had 
for live witnesses about the accuracy of that press release, and I fail 
to see, ladies and gentlemen, how the accuracy of that press release 
bears materially upon the issue here, unless one can show, and 1 did 
not see it shown, that the President knew of the press release and 
knew that the facts were false. 

Of course, the facts in the press release were false. I did not know 
that that was ever in issue at this late date. But did the President 
know that then ? Not now, then ? 

The point was made that the President sat alone in his Oval Office 
while others met a short distance away, and that is a very dramatic 
picture that is painted by those words, suggestive that the President 
was there, consciously wanting not to hear. But the only problem 
is that that is merely speculation. Do we have any evidence as to why 
he was alone, what he was reading, what he was doing? Do we have 
any evidence as to how often many people meet a short distance away 
and he is not there ? Do we have any evidence as to the extent of his 
knowledge about w T hat was being discussed ? 

The point is made about the Dean report, that it was fictitious. 
There was no “Dean investigation,” it is said, and yet Mr. Colson 
told us that everyone in the White House knew that Dean was the 
staff man in charge, and your statements of information clearly 
show that John Ehrlichman assigned Dean to find out what was 
going on, what had happened. I must apologize to the members of 
the committee most sincerely, I haven't had the time to prepare to 
give all of the specific tab citations that I would lik*. to, but I think 
you will recall these items in the evidence. We had several showings 
that Dean was for all intents and purposes the White House staff 
man in charge of investigating the Watergate matter, and does it 
matter at all whether he reported directly to the President in con- 
ducting that - investigation in determining whether he was conducting 
an investigation ? 

Well, of course it doesn’t. Is there anyone here who doubts that 
John Dean was the White House counsel? But apparently he never 
dealt with the President directly except in very, very limited ways. 
So the question of whether Mr. Dean goes in and talks with the 
President about what he is investigating strikes me as really rather 
a nonissue. 
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We have — I direct you to page 195 of the book of “Transcripts of 
Eight Recorded Presidential Conversations.” That is the transcript 
of the conversation between the President and Dean on the morning 
of April 16, 1973, and in that conversation, at the bottom of page 
195, the President and Dean are talking about what Dean might tell 
the investigators, and the President says : 

Let me say, on this point I would, uh, not waive. You could say, “I reported 
to the President”. Uh, that “the President called me in”. I mean, the President 
has authorized me to say — he called me in and, uh, and, uh. asked me 

Dean says, “Uh huh”. 

The President. Uh, make that, that before, that when the event first occurred, 
you conducted an investigation and passed to the President the message: “No 
White House personnel”, according to your investigation was involved. You 
did do that, didn’t you? 

Dean. I did that through Ehrlichman and Haldeman. 

The President. That’s it. You did do that. 

Dean. If I’m under oath, now, I’m going to have to say I did that through 
Ehrlichman and Haldeman. 

The President. No, but I know you did that. I didn’t see you. 

Dean. That’s right. 

Well, so what if he didn’t see him? He didn’t see him on anything 
that Dean was doing as White House counsel but that didn’t keep 
him from being White House counsel. 

We come to the conversation of September 15, 1972. You will recall 
that for a period of a year the Nation has been under the impression, 
as a result of John Dean’s testimony before the Senate Select Com- 
mittee, that on September 15, the President had clearly manifested 
knowledge of Dean’s activities in connection with the actual obstruc- 
tion of justice. I am not going to go over every line in that transcript. 
I suggest to you that the first time you read that transcript you must 
have thought that Dean's characterization of the way in which the 
President manifested knowledge was at best exaggerated, if not 
unfounded. 

What is it that the President and Dean were talking about on Sep- 
tember 15? What were the leaks that the — that Dean had plugged? 
What services had he performed ? 

Well, as a matter of fact, there were leaks, actual leaks, you will 
recall, from the FBI to newspapers. You will recall that Dean was 
responsible for discussing with Pat Gray the question of those FBI 
leaks, and he got them stopped because he rode herd on Pat Gray and 
then Pat Gray rode herd on a few people. They weren’t stopped com- 
pletely, but the leaking was reduced to. we’ll say. within tolerable 
limits. 

What else was Dean up to? He was involved in planning the ap- 
proach of the White House toward the Patman hearings, the pro- 
posed Patman hearings, and, of course, they talk about that directly 
in the conversation on the 15th, and it is at this point that I would 
like to suggest that once again politics becomes relevant to the con- 
sideration of the case but in this instance, I would say politics with 
a little “p”, equally interesting and enjoyable but not perhaps on 
quite as high a plane in terms of the national interest. 

What period of time are we talking about ? We are talking about 
September of 1972, the most political season of the 4-year period, and 
what else are we talking about? We are talking about a committee 
of Congress controlled by an opposition party, about to embark upon 
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hearings into facts which are related to CRP activities, and if you, 
ladies and gentlemen, were sitting in the White House on that date 
and were aware that such hearings were about to begin, what would 
be the principal consideration that you would have if you knew that 
the party in power in the Congress was the opposite party ? I guess it 
is difficult for most members of the majority to put themselves in that 
position based on experience, but some of you may recall what it feels 
like. But I would suggest that the President would instinctively, just 
as each of you would, think, well, that is going to be a political 
Donnybrook. Here we are, election time. 

Now, when a man who has been a political animal for years, all his 
adult life, reacts in that fashion to a developing investigation by an 
opposition controlled committee, is he manifesting guilty knowledge? 

In our Introduction, we cited you to a proposition. I want to re- 
iterate it. On page 3 of the Introduction in section “d,” a jury — and 
I am thinking now of the Senate when I say jury, because you are 
the prudent prosecutor or at least, I think, the committee is like 
the Criminal Division of an Attorney GeneraFs office now deciding 
whether to advise the Attorney General to prosecute. If you are the 
Criminal Division, I am simply a counsel there, and I am asking you 
to consider the rule of law that a jury should not be allowed to draw 
any inference from circumstantial evidence if that evidence permits 
two inferences, one as probable as the other. 

I simply ask you to reread the transcript of September 15, the 
comments about plugging leaks, fingers in the dike, and read it from 
the standpoint of a political person in the most political season of the 
quadrennium assessing and asking himself. What do you suppose 
the Democratic Committee up there on the Hill is going to make out 
of all of this? I would suggest to you that one doesn’t have to have a 
shred of guilty knowledge of anything relevant to this criminal charge 
of conspiracy in order to react precisely as the transcript reveals the 
President to have spoken during that conversation. 

I would make the same point with respect to the conversation be- 
tween the President, John Mitchell and Haldeman on the 30th of June 
relative to the question of MitchelFs resignation. I am sure that the 
members don't need any convincing that there was the personal prob- 
lem involving Mrs. Mitchell as a factor, and I don’t think the members 
would need any convincing that if the President and Haldeman and 
Mitchell had any sense at all, they would have to consider what im- 
pression would be conveyed to the country when Mitchell stepped 
down. 

I can recall — I guess maybe I wasn't working quite as hard at that 
time — I think I was out lying around a swimming pool on a Saturday 
afternoon and I heard the news that John Mitchell had resigned, 
and the first thing that went through my mind was probably the same 
thing that went through yours, hmm, must have something to do with 
the Watergate matter. 

Then, of course, the explanation came that it was because of his 
wife. 

The point of the June 30 conversation is I think very clear, that 
the longer they waited, the more people would get impressed upon them 
the facts that were coming out in the newspapers through these leaks 
that Dean was in the process of trying to plug up by riding herd on 
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Gray, and the point would come, if it had not come already, when 
there wouldn't be any way at all that Mitchell could resign without 
the entire country knowing and believing that it had something to do 
with the Watergate problem. So, “cut the loss fast.” That is the advice 
I would have given them, without having one iota of guilty knowledge. 

We go through the months looking at those points at which there 
is evidence of Presidential action which could suggest knowledge and 
we don’t really get to a period which might be cause for genuine 
concern until the month of March. Before we get into that, though, 
I simply want to reiterate that I think Doar’s case for Presidential 
involvement and direction starting on the first day after the break-in, 
is more a hypothetical construct than it is a set of facts proved by the 
evidence, even circumstantially. It is useful as a basis for analysis of 
the facts, testing the facts against the hypothesis, but it is in essence 
simply an hypothesis and not a proved case. 

In the month of March the transcripts clearly establish that the 
President was progressively told by Dean facts which were sufficient 
to put him on notice that something had been very wrong at the time 
of the Watergate matter, in terms of the White House relationship 
to the burglary. There is no question about the fact that on the 13th 
of March the President had some evidence, on the basis of what Dean 
told him about Strachan, to believe that at least one person in the 
White House know that the DNC wiretapping was going on. 

Interestingly, neither Dean nor the President seemed to know 
whether Haldeman would know about that simply by virtue of 
Strachan’s knowing about it. 

Now, tiling about that. Dean did not know, according to what he 
said on the 13th of March, 1973, whether Haldeman knew about the 
first break-in and then the wiretapping that went on for a few weeks 
until the second break-in. 

If that is the kind of complicated fact situation that we have here — 
why, Dean, for heaven’s sake, Dean was in the middle of the con- 
spiracy, if anyone was. If anyone had an opportunity to know whether 
Haldeman knew about the break-in before it occurred, certainly Dean 
should have. But on the 13th of March, 1973, he didn’t know, or said 
he didn’t. That was a lone: time after the break-in. It was a lot of 
conversations with White House people, a lot of opportunities to learn 
the ins and outs of what had gone on in February and March and April 
and May and June of 1972, and none of those conversations, none of 
the snooping around lie was doing for Ehrlichman or for his own 
purposes had yet given Dean the answer as to whether Haldeman 
knew. 

We come to the events of the 16th of March through 21st and, of 
course, there is a tremendous volume of evidence, information, bearing 
upon all of that. I would offer you a proposition of law which I think 
is valid, and that is that it is not controlling and perhaps it is not 
even legally relevant to the President’s criminal liability as a cocon- 
spirator whether the March 21st payment was ordered by him or not. It 
might come as a surprise to you that I Avould say that. The law of 
conspiracy is that if the President became a coconspirator as of a 
certain date, if you find as a fact that he entered the conspiracy 
because his knowledge was sufficient and his intent was to participate, 
then he became a coconspirator at the instant that he acted to manifest 
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his intent to participate, whether he did that by words or deeds. So 
that, and I say this purely hypothetically, if the President on the morn- 
ing of the 21st of March had said, “Well, John, what you have told 
me is very interesting, and one thing is clear, I have certainly got to 
help you fellows cover this thing up,” that would simplify our prob- 
lem in terms of proof, for it would clearly show the President to have 
become a coconspirator. As of that instant he then would have become 
criminally liable, and it doesn’t matter whether that last payment was 
ever made — not only when it was made, but whether it was made — 
because he would have already become a part of a criminal conspiracy. 
He would have ratified the prior acts of his coconspirators and become 
liable for them. 

Now, true, if another substantive otfense were to occur subsequent 
to the time that he entered the conspiracy, he would be separately 
liable for that substantive offensive, and, of course, we know that a 
payment was made on the 21st of March. I suggest to you that the 
evidence is very persuasive and there shouldn’t be any remaining 
factual issue as to whether the payment was made on the 21st of 
March. And that payment, if you believe that it was with an intent 
to buy silence, would have itself been an obstruction of justice, and if 
the President had entered the conspiracy prior to that time, he would 
be then criminally liable for that substantive offense as well as.crimi- 
nally liable for being a conspirator. ^ 

Now, does what I have said mean that it is irrelevant to the purposes 
of the inquiry whether the President ordered and directed that pay- 
ment to be made? The answer to that is, “no.” It is very relevant, 
factually, and for purposes of the law of impeachment. It is relevant 
factually because obviously, if one believes that the President ordered 
the payment to be made and then if one were to further find that his 
intent in so doing was to obstruct justice, then one would certainly have 
established involvement in the conspiracy. It is very relevant in terms 
of that one avenue of proving Presidential involvement if the circum- 
stances that were hypothesized in the indictment in United States v. 
Mitchell were proved to be correct. I think we all know what infer- 
ences the grand jury supposed would be drawn and what they appear 
to have drawn, that the President told Mitchell — excuse me — told 
Haldeman to have the payment made and that Haldeman then got 
the word to Mitchell, and Mitchell got the word to LaRue, and LaRue 
made the payment, and that is all nice and neat and would settle the 
question of whether the President had performed an overt act, an 
overt act in the sense of conduct, affirmative action, to join the 
conspiracy. 

But the theory that appears to form the basis of at least that por- 
tion of count No. 1 of the Mitchell indictment is absolutely not borne 
out by the evidence before this committee. All of the evidence that we 
received from the live witnesses, all of it, tends not only to raise doubt 
that' the sequence of events was that way, but to disprove a sequence 
of events constituting the conveyance of a direct order from the Presi- 
dent to Haldeman to Mitchell to LaRue, and then the payment was 
made. And that is just the fact of the matter, ladies and gentlemen. 
To suggest otherwise would be to insist upon believing something that 
is not in the evidence. And this committee as a prudent prosecutor 
simply cannot recommend to the House of Representatives that the 
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House places its enormous prestige behind a prosecution in the Senate 
founded upon that demonstrably false premise. 

It would appear that the final payment to Hunt had been set in mo- 
tion prior to the time that the President and Dean talked on the 
morning of March 21, and I think once you come to believe that, then 
it really doesn’t matter so much who talked with whom, at which time 
of day, or whether it was in the evening or in the morning, or whether 
it was in person or by telephone, or what have you. 

You have to focus your attention on the question, Did the President, 
by his words, by what he said or did in some way associate himself 
with the conspiracy? not, Did he order the payment to be made? be- 
cause it is clear that he did not do the latter. I would suggest, as an 
aside — and I hope you forgive me for this — that, frankly, I had never 
given any credence at all to the allegations that perhaps the political . 
composition of Special Prosecutor’s office was such as to be uncon- 
sciously prejudicial to the President, until I read the presentment sent 
to this committee by the grand jury and the evidence sent to this 
committee in support of some of the allegations in that presentment. 
There was not one bit of evidence sent to this committee by the Water- 
gate grand jury that sustained the allegation that LaRue talked with 
Mitchell in the early afternoon following Dean’s first conversation 
of the day with the President. 

Ms. Holtzman. Mr. Chairman, I think it is inappropriate for coun- 
sel to attack the Special Prosecutor’s office as being politically moti- 
vated. I am not sure that that is a question before this committee and 
I would ask to withdraw that statement. 

Mr. Garrison. Ms. Holtzman, I would be happy to withdraw any 
such implication. What I was trying to say is not that they were politi- 
cally motivated, but I believe people sometimes don’t know their own 
motives. 

Now, my point is that maybe LaRue talked with Mitchell in the 
afternoon. The evidence we had before this committee flatly disproves 
that, but, hypothetically, maybe he did. 

My point is that the evidence that the grand jury sent here didn’t 
have a single word in it to support that, and I ask you to review 
every single line of it. 

Focus then upon the content of the conversation. What did the Presi- 
dent say ? And there you then have to bring into play those elements of 
conspiracy, knowledge, and intent. Knowledge has to be full knowl- 
edge, knowledge has to be knowledge and not wondering. It has to be 
knowing, not suspecting. 

And I ask you whether you think that the statement of the Presi- 
dent’s knowledge of the participants, the purposes and the general 
contours of the conspiracy was in existence as a result of that 
conversation. 

Now, it is easy enough to say, well, of course it was, because Dean 
told him thus and so. But, who was Dean, and then who was Halde- 
man ? Dean is telling the President a lot of things that obviously need 
further investigation. 

This committee, the Senate Watergate Committee, the Special Pros- 
ecutor’s office and, it seems, at least 2 million newsmen have spent the 
better part of a-year-and-a-half trying to figure out what happened in 
the Watergate affair. I would ask you ladies and gentlemen of the com- 
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mittee to consider for a moment whether what the President had been 
told by Dean on either the 13th or the 21st of March, and even going 
on through the month of April 1973, formed a sufficient basis for be- 
lief as to create in the mind of the President the state that you and I 
would both agree is called knowledge. 

Second, the question of whether the President manifested an intent 
to participate in the conspiracy, if he knew of its existence. The evi- 
dence has to be viewed, according to the case law, as if the President 
were a person in authority, and the test for manifesting an intent is 
somewhat relaxed from that applicable to a private individual, and I 
think a reasonable legal argument can be made for the proposition 
that in his capacity as Chief Executive and “boss” of the White House 
staff 

Mr. McClort. Mr. Chairman, I note that the second bell has rung. 
Mr. Garrison, could you estimate how much longer you would require? 

Mr. Garrison. Oh, I think perhaps 15 minutes to cover the Water- 
gate situation, and I would be perfectly at the will of the committee 
not to cover other matters, if that is your wish. 

Mr. McClory. Mr. Chairman, I suggest that we either come back 
at the end of the quorum call or else reconvene at 1 :30 for 15 minutes. 

The Chairman. Well, unfortunately, we do have a matter that is of 
interest to the members of the Judiciary Committee that is on the floor 
immediately following the quorum call, and the committee is going 
to reconvene at 2 o’clock for a business meeting. So, we will determine 
at that time. 

Mr. McClory. Could we come back at 1 :30, I wonder, to hear Mr. 
Garrison ? 

The Chairman. We can do it afterwards. I think it would be better 
to wait until we have had that meeting. 

Mr. McClory. That will be an open meeting? 

The Chairman. That’s correct. 

Mr. McClory. OK. 

The Chairman. I am sorry, Mr. Garrison. 

Mr. Garrison. Yes, sir. 

The Chairman. But, we will try to get that time at some time after 
2 o’clock. 

Mr. Garrison. Yes, sir. 

[Whereupon, at 12 :15 p.m., the meeting was recessed to reconvene 
subject to the call of the Chair.] 

EVENING SESSION 

The Chairman. The committee will please come to order. 

Mr. Garrison will be recognized. Mr. Garrison. 

Mr. Garrison. Thank you, Mr. Chairman, ladies and gentlemen of 
the committee. 

When we recessed the hearing at noontime, I had been discussing the 
question of the President’s statements during his conversation with 
John Dean on the morning of March 21, in terms of whether what the 
President said that morning can reasonably be construed and found by 
you as a fact to constitute his joining the conspiracy. Words are capable 
of being overt acts or conduct sufficient to satisfy the legal requirement 
of affirmative action, when accompanied by the requisite the intent 
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and knowledge. I think that I have discussed the question of what 
“knowledge” would mean, in the context of a matter being brought to 
the President’s attention with some possibility of doubt in his mind as 
to the accuracy of all or part of what he was being told. 

I would like to focus now, though, on the question of whether the 
President did manifest approval or acquiescence in the making of 
the March 21st payment. I distinguish this point from the one I made 
previously, which was whether the President actually authorized and 
directed the payment to be made. I am satisfied that, as a matter of 
law, if the President knew that the payment was going to be made, 
and knew its purpose, and if its purpose was to serve as what we 
commonly call “hush money,” and if he, upon knowing and under- 
standing it, then acquiesced in the payment’s going forward, a rea- 
sonable legal argument can be made that because of his position as. 
Chief Executive vis-a-vis government officials, or perhaps even simply 
as an employer vis-a-vis employees, he was in a position and had 
a duty to stop the payment from being made and, therefore, could 
be held criminally liable for failing to do so. 

However, as a question of fact, I would suggest to you that it is 
far from clear that the President actually did acquiesce in the payment 
of money to Howard Hunt which apparently occurred some time 
later that day. And I would suggest for your consideration that, in 
determining what the state of the matter was at the conclusion of the 
conversation, it is relevant to consider not only what the transcript 
itself shows, but also what the apparent impression or understanding 
of the participants in the conversation was after the conversation 
ended. 

Now for purposes of examining the transcript itself, first I would 
cite you to page 121 of our publication : 

“Transcripts of Eight Recorded Presidential Conversations”, and at the bottom 
of that page I would suggest that you focus your attention on the word “it” 
in the sentence,” Well for Christ’s sakes get it in a, in a way that, uh — who’s, 
who’s going to talk to him?” 

My reason for doing so is that I think it is a reasonable interpreta- 
tion of the evidence that the antecedent of the word “it” is “signal” 
which appears a few lines up. Mr. Dean says, “I think he ought to be 
given some signal, anyway, to, to 

The President. Yes. 

Dean. Yeah, you know. 

The President. Well, for Christ’s sakes get it * * * 

Now, there is obviously another possible interpretation of that very 
same language, which would be that the antecedent is the words 
“hundred and twenty or whatever it is,” several lines up where the 
President says, “That’s why your, for your immediate thing you’ve 
got no choice with Hunt but the hundred and twenty or whatever 
it is.” 

I point this out because in determining as a question of fact whether, 
all things considered, the President associated himself with the con- 
spiracy, you may consider it relevant to know whether the President 
meant to get Hunt a “signal,” as a holding action, or whether he meant 
to get him the money. It’s obvious, I think, that the language in this 
transcript by the President is susceptible to an interpretation that the 
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President considered the possibility of some action being taken on 
Hunt's demands as a matter of “buying time/’ 

Mr. Rangel. Mr. Chairman, point of clarification. 

Counsel, tell me what Mr. Dean’s response is to the President after 
the word signal is used. 

Mr. Garrison. His response is, “Well, Colson doesn’t have any 
money though.” 

Mr. Rangel. Thank you. 

Mr. Flowers. What page is that? 

Mr. Hogan. Mr. Chairman, I thought he was not to be interrupted. 

Mr. Rangel. I didn’t understand whether I was using the same 
transcript. 

Mr. Garrison. Mr. Chairman, I have no objection at all to being 
interrupted for questions like that, because that gives me the oppor- 
tunity, for example, to point out the word “though.” The word 
“though” seems to suggest a consideration in addition to money: 
you may get Mr. Colson to talk with him, but Colson doesn’t have 
any money. 

Mr. Rangel. That clears it up. Thank you. 

Mr. Garrison. I would point out to the committee that on page 125 
of the “Transcripts of Eight Recorded Presidential Conversations,” 
a little below the middle of the page, the President says : 

“That’s right. Try to look around the track. We have no choice on Hunt but 
to try to keep him 

Mr. Dean. Bight now, we have no choice. 

The President. But, my point is, do you ever have any choice on Hunt? 
That’s the point. 

Dean. [Sighs.] 

The President. No matter what we do here now, John 

Dean. Well, if we 

The President. Hunt eventually, if he isn’t going to get commuted and so 
forth, lie’s going to blow the whistle. 

I believe the members of the committee will find evidence in the 
transcript from which they may infer that the President had rejected 
the granting of clemency as a realistic option, for whatever motive. 
If that is the case, the passage to which I have directed your attention 
would indicate that the President at this moment is stating that, since 
the indispensable prerequisite for keeping Hunt silent is incapable 
of being met, the entire effort to keep Hunt silent is necessarily doomed. 

I would further direct your attention to page 129, to the very last 
paragraph of that page near the end of this conversation, where the 
President says, “All right. Fine. And uh, my point is that, uh, we 
can, uh, 3^011 may well come — I think it is good, frankly, to consider 
these various options. And then, once you, once you decide on the 
plan — ” and so forth. I direct to your attention this language because, 
in light of the previous portion of the transcript that I pointed out, 
it supplies additional evidence of the possibility that the President 
had not made a decision with respect to what he was going to do 
at all, and it would seem that at this point in the transcript, had the 
President himself understood that what he had said would result in 
Howard Hunt’s being paid, he may have referred to the state of the 
matter at that time differently. 

I would also say to the members of the committee, in all fairness, 
that I do not in any way suggest that the only way in which the Presi- 
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dent could have by language associated himself with the conspiracy 
that morning would be by reference to money. The question would be 
whether he in any way manifested, through his words, knowledge and 
intent to participate, but the reason for my focusing upon the question 
of money is obvious, since a payment was in fact subsequently made, 
and there has been a great deal of controversy within the committee 
over whether he approved it, on the one hand, or acquiesced in it, on 
the other. And I would suggest that the language from the transcript 
itself indicates that the President may not even have acquiesced in 
the payment’s being made. 

Now, turning to the question of impressions formed by participants 
in the conversation, of course what they said during the conversation 
is relevant. But, at this point, what was said after the conversation 
also becomes relevant. 

Evidence bearing upon this question is found at pages 1032 to 1034 
of the GPO edition of the edited White House transcripts. This is a 
conversation, and I am now at page 1032 of the big blue book, the GPO 
edition of the edited White House transcripts. 

The Chairman. What conversation is that, Mr. Garrison ? 

Mr. Garrison. This is a conversation that took place on the after- 
noon of April 17, 1973, in a meeting among the President, Mr. Halde- 
man, Mr. Ehrlichman and Mr. Ziegler. 

The Chairman. Is that not one of the conversations that we re- 
quested and subpenaed ? 

Mr. Garrison. It is, Mr. Chairman. At page 1032 : 

Haldeman. Told you about it, told me about it. I was in here when he told 
you. 

President. Good. What did we say? Remember he said, “How much is it go- 
ing to cost to keep these, these guys” (unintelligible). I just shook my head. 
Then we got into the question 

Haldeman. If there’s blackmail here, then we’re into a thing that’s just 
ridiculous. 

The President. He raised the point — 

Haldeman. (Unintelligible) but you can’t say it’s a million dollars. It may be 
$10 million. And that we ought not to be in this 

The President. That’s right. That’s right. 

Haldeman. We left it — that — we can’t do anything about it anyway. We 
don’t have any money, and it isn’t a question to be directed here. This is some- 
thing relates to Mitchell’s problem. Ehrlichman has no problem with this thing 
with Hunt. And Ehrlichman said, “(expletive removed) if you’re going to get 
into blackmail, to hell with it.” 

The President. Good (unintelligible). Thank God you were in there when it 
happened. But you remember the conversation? 

Haldeman. Yes, Sir. 

The President. I didn’t tell him to go get the money did I ? 

Haldeman. No.' 

The President. You didn’t either did you? 

Haldeman. Absolutely not. I said you got to talk to Mitchell. This is some- 
thing you’ve got to work out with Mitchell, not here — there’s nothing we can 
do about it here. 

Likewise, on page 1034 : 

Haldeman. You explored in that conversation the possibility of whether such 
kinds of money could be raised. You said, “Well, we ought to be able to raise — ” 

The President. That’s right. 

Haldeman. “How much money is involved?” and he said, “Well it could be a 
million dollars”. You said, “That’s ridiculous. You can’t say a million. Maybe 
you say a million, it may be 2 or 10, and 11”. 

The President. But then we got into the blackmail. 
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Haldeman. You said, “Once you start down the path with blackmail it’s con- 
stant escalation”. 

The President. Yep. That’s my only conversation with regard to that. 

Haldeman. They could jump and then say, “Yes, well that was morally wrong. 
What you should have said is that blackmail is wrong not that it’s too costly.” 

Now, I realize that there is a possibility — although I would suggest 
that essentially it would be speculation rather than something that is 
actually proved by the evidence — a possibility that the President, in 
conversations subsequent to the 21st of March, rehearsed with people 
accounts of what had previously been said. I want to be clearly under- 
stood on this: I am suggesting merely a possibility. I do not say the 
evidence clearly shows this, but I want for the moment just to assume 
that the President was rehearsing and was talking, so to speak, “for 
the record, 55 and I would suggest to you that if that were the case, and 
if the President were -aware that he had in fact left an impression with 
Dean that he felt the money should be paid, it would be the most na- 
tural thing for the President to “make his record 55 by explaining away 
why he had appeared to acquiesce. 

On page 1034 of the GPO transcripts, where the President and Mr. 
Haldeman appear to agree that the President probably had made a 
mistake in suggesting by his language on the 21st only that “hush 
money 55 would cost too much. They agreed that the President should 
have said it was wrong to raise money to pay defendants to remain 
silent. 

Now, I think that may be considered to have significance in this re- 
spect: once again, it is susceptible of an interpretation that the recol- 
lection that the President and Mr. Haldeman had of the March 21 
conversation which bothered them and which, if they were speaking 
“for the record'' on April 17, they would feel an impulse to correct 
or explain away, appeal’s to be a recollection of the President’s having 
given the wrong reason for disapproving, and not a recollection of 
his having approved the payment to Hunt. 

If the President and Mr. Haldeman were indeed “making a record, 55 
and if they were in that process trying to explain away the damaging 
things that the President felt he had said, then they certainly didn’t 
cover the subject well if they felt that the really damaging thing was 
that the President had approved the payment or acquiesced in it. I 
think the committee is entitled to make a distinction between approval 
failing to give the right reason for disapproval, and the committee 
can give that difference such weight as it sees fit. 

You should consider also the possibility that the President and Mr. 
Haldeman were not “making a record. 55 If they were not “making a 
record," which is, of course, possible since the existence of a White 
House tape recording system was not widely known at that time and 
may very well have not been anticipated to be known in the future, 
then, of course, what I have said would still apply, but with greater 
force because then their motives would be less suspect, and the recol- 
lections that they appear to have had could be considered as more 
probably genuine. 

Next I would like to cite you to essentially the entire testimony of 
John Dean before the Senate Select Committee in June of 1973. This 
was 3 months after the March 21 conversation, rather than 15 months 
afterward, which was the case when Mr. Dean testified before this 
committee recently. 
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Mr. Dean told the Senate Select Committee, I think you will agree, 
in essence that it was the Hunt demand which precipitated his going 
to the President to tell him all, that the thing in effect had just gotten 
out of hand, that he couldn’t wait any longer. He and Mr. Moore talked 
about it, you will recall, on the 20th — there is some discrepancy as to 
who suggested to whom that Dean tell the President all but, in any 
event, clearly it was the Hunt demand that precipitated Mr. Dean’s 
going in to the President on the 21st of March and telling him more 
than he appears ever to have told him before. 

Now Mr. Dean in his SSC testimony did say that some things had 
been discussed on March 13 concerning money, and some things on 
the 21st, and I would ask you to consider that whether they were dis- 
cussed on 2 days or on 1 would probably be irrelevant to this limited 
point: if that Hunt demand was so alarming to Dean that he was 
moved to go in to try to make sure that the President knew all he 
needed to know in order to be able to handle this acute situation, do 
you believe that Dean would have left- that meeting without knowing 
what the upshot of the conversation was with respect to that pay- 
ment? Do you believe that Mr. Dean would not have told the Senate 
Select Committee in June of 1973, if, in fact, he felt after the meeting 
that the President had either acquiesced in a payment that the Presi- 
dent knew was to be made by someone else or had directed that such a 
payment be made? But Mr. Dean at no point in his testimony before 
the SSC ever suggested that the President knew that a payment was 
to be made and acquiesced in it, or ordered a payment to be made. 

Dean’s testimony on that question, as a matter of fact, is typified 
at volume 4 of the SSC hearings, page 1423, when he referred to 
March 13 and said that on that date they discussed raising a million 
dollars. He said “The money matter was left very much hanging; at 
that meeting. Nothing was resolved.” And I assure you if you read Mr. 
Dean’s testimony before the SSC, every word, you will not find a bit 
of evidence that would suggest that as of last year Mr. Dean had 
formed any impression at all that the President knew that the last 
payment was about to be made and acquiesced in it. 

I would next direct your attention to the transcript of the conversa- 
tion on the late afternoon of March 21 which is found on page 133 
of your “Transcripts of Eight Recorded Presidential Conversations.” 
There the President says : 

So then now — so the point we have to, the bridge you have to cut, uh, cross, 
I understand, is whether uh, we, uh, what you do about, uh his present demand. 
Now t what, what, uh, what (unintelligible) about that?” 

Dean. Well, apparently Mitchell and, and, uh, uh. 

Unidentified. La Rue. 

Dean. LaRue are now aware of it, so they know what he is feeling. 

The President. True. (Unintelligible) . do something. 

Dean. I, I’ve, I’ve not talked with either. I think they’re in a position to do 
something, though. 

Now, lot us focus upon Dean's statement, “I, I’ve not talked with 
either.” This is taking place the afternoon of the day in which Mr. 
Dean told the President that he had talked with John Mitchell the 
night before, using code words to keep Mrs. Mitchell possibly from 
overhearing and understanding what they were saying. It is clear 
that if Dean tells the President that afternoon that he has not talked 
with either of them, LaRue and Mitchell, that means one of two things : 
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either he has not in fact talked with either of them since the morning 
meeting, or he is withholding the fact that he talked with one of them 
since the morning. I think those are the only two choices. 

If Dean had not talked with either Mitchell or LaRue since the 
morning conversation, then, since he did not tell the President that 
morning that he had already talked with LaRue, John Dean in going 
in supposedly to help the President straighten this matter out actually 
withheld from him probably the most critical fact he could have re- 
vealed with respect to the payment situation. LaRue had always been 
the money man, but Dean withheld from the President the fact that he, 
Dean, had already had all the conversations that one would ever need 
to have in order to set the last payment in motion. Dean didn’t tell 
the President that. He sat there through the whole conversation in 
the morning, going over options, commiserating, but withholding a 
cardinal fact about the state of the matter at that moment. Even 
at the time when the President was supposedly being told by his 
counsel the truth about the kind of situation that had developed in 
recent months, even at that moment the President was poorly, poorly 
served by his counsel. 

The only other alternative is that, when Dean said in the afternoon 
that he hadn’t talked with either Mitchell or LaRue, he was lying. 
Frankly, the evidence would not support that inference, because we 
have no evidence that Dean had talked with either Mitchell or LaRue 
since his morning conversation with the President. 

I would suggest to the membeis of the committee that, even on the 
morning of March 21, 1973, Dean did not really “come clean” with 
the President, did not tell him what was really going on. He did 
not tell him what he had already said to LaRue, and you will recall 
that, in essence, through his conversations with both Mitchell and 
LaRue, Dean had left it up to the two of them to make arrangements 
to have the payment made to Hunt. 

Why wouldn’t Dean tell the President that? Well, I suggest the 
answer that Mr. Dean was never fully candid with the President about 
either Dean’s own role in the matter or what others were doing. In 
effect, Mr. Dean went in there that morning and talked with the Presi- 
dent as if all of these things were up in the air awaiting the President’s 
decision, and so forth, and didn’t tell him that he, Dean, had really 
already taken care of getting the matter handled. 

If the members feel, nevertheless, that the evidence as to the Presi- 
dent’s conversations on the 21st. of March or on any other day in 
March or April 1973, satisfies them that the President had sufficient 
knowledge and understanding and manifested an intent to conspire to 
obstruct justice, then you would still have to consider the question of 
the significance of his conduct. This relates to the point I made this 
morning about the exercise of political judgment, with a capital 
“P” by the House and by the Senate. Whether or not it would be 
legally relevant to the issue of gaiilt or innocence in the case of an 
ordinary criminal conspiracy prosecution, the time when the President 
entered the conspiracy, if ever, and the degree of his activity in 
it, if any, is nevertheless relevant to these proceedings. There has never 
been a better established rule of social regulation than that the precise 
nature of one’s conduct determines the precise punishment or sanc- 
tion for it. If any individual were charged with criminal conspiracy 
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in a court of law, the trier of fact and the sentencing judge would have 
to consider fully at what point the person became a member of the 
conspiracy, what his role then was, what were all of the circumstances 
pertaining to his becoming a member at that time, and would in es- 
sence consider all factors in aggravation and mitigation before impos- 
ing sentence. I think you would find that the evidence before you is 
such as to raise grave doubts — and I don’t want to use any term of 
art now to describe the state of the evidence — but I think you would 
find a great deal of uncertainty, ambiguity in the President’s actions, 
and also in his words from March 21, 1973, on which would raise 
questions as to whether he ever knowingly joined the conspiracy 
at all with an intent to frustrate the purposes of the law. 

Further, even if you were to find that on the 21st of March or there- 
after the President knew what he was doing with respect to “buying 
time” or what have you, this is precisely the kind of difference in 
degree of culpability, as contrasted with the allegation that he ran 
and directed the conspiracy from the 17th of June, 1972, forward, to 
warrant the House, in the exercise of its political judgment in this 
case, to conclude that the only sanction available in the impeachment 
process — removal — should not be imposed. 

Mr. Seiberling. Mr. Chairman, I wonder if we might interrupt 
just to ask Mr. Garrison on page 133, what he considers the signifi- 
cance of the word “true,” the President spoke toward the bottom of 
the page, after Dean said Mitchell and LaRue are apparently aware 
of. 

Mr. Hogan. Mr. Chairman, I thought we were going to let him 
conclude before questions were asked. 

Mr. Seiberling. Well, he said he welcomes them. 

Mr. Hogan. Well, yes, but I don’t welcome them. I want to hear 
him and leave. 

The Chairman. Let Mr. Garrison conclude. 

Mr. Garrison. My point was that where the only sanction available 
to the Congress the premise is removal from office, it would seem en- 
tirely consistent with the purposes of the impeachment process, and 
the role of the House in that process, to consider whether there is 
a difference in result, depending upon when, how, and for what pur- 
pose the President combined with others for even a momentary delay, 
or “buying time” as it appears in the transcript, in the expedition of 
getting the truth of the Watergate case out. Those are judgments which 
it is not only proper, but which I suggested this morning are consti- 
tutionally necessary for the House to make. 

There are only two other points I wish to make. One is that there 
are a couple of matters which have arisen during presentation of 
the evidence which I think are suggestive of the kind of problem that 
could be encountered in the Senate if cases built largely on inferences 
and on second- and third-hand hearsay are prosecuted by House Mem- 
bers without advance realization of what a closer scrutiny of the evi- 
dence would reveal. 

The first example concerns the so-called “missing” tape of John 
Dean’s April 15, 1973, conversation with the President. Dean’s SSC 
testimony suggested that he thought the President might have been 
recording him on that occasion. That was the conversation, according 
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to Dean, in which the President spoke in a low voice and said, in effect, 
“I guess I shouldn’t have talked about clemency with Colson.” 

I submit that the weight of all the evidence shows that there proba- 
bly never was a tape of that conversation on April 15, just as the White 
House has contended, and that the entire controversy over whether a 
tape of that conversation once existed is a result of simple mistakes. 
There was a common source of error which led to many months’ search- 
ing for a tape which never existed, and the common source of the error 
was either the President or Henry Petersen, a man whose motives are 
not in any way being impugned here. I am suggesting merely a mis- 
take. Henry Petersen testified here and before the Senate Select Com- 
mittee, and he first told it to the Special Prosecutor, that he talked 
with the President twice on April 18, 1973, and that in the first of 
those conversations the President asked him if it was true that Dean 
had been granted immunity and that Petersen had said “no.” Accord- 
ing to Petersen, the President had said, “Well, Dean told me he had 
immunity, and I have it on tape,” or words to what effect. 

Henry Petersen told that to the Special Prosecutor on May 29, 1973, 
before he testified publicly during the SSC hearings, and on both oc- 
casions Petersen said that the President had been referring to a con- 
versation he had had with Dean on the night of April 15, 1973. 

Now, ladies and gentlemen of the committee, in order to find out 
whether Peterson’s reconstruction is plausible, read the transcripts of 
Dean’s two conversations with the President on April 16, 1973, which 
are printed in our “Transcripts of Eight Recorded Presidential Con- 
versations,” one in the morning and one in the afternoon. Read them 
from beginning to end and you will see that, in context, it is crystal 
clear that Dean was at that time still negotiating with the prosecutors. 
He was in no way representing to the President that he had been im- 
munized. Therefore, it makes no sense at all for the President actually 
to have claimed to Henry Petersen on April IS that Dean had told him 
on the 15th that he had been immunized. Petersen and the President 
had talked several times since the 15th, including once by telephone 
about an hour and a half after the conversation with Dean had ended, 
but the President said nothing to Petersen then about a Dean claim of 
immunity. 

I don’t know whether the mistake was Petersen’s or whether it was 
the President’s, But clearly April 15 would be the wrong date for Dean 
to have claimed to have been immunized. 

Now. why do I say a common source of error ? You recall that Dean 
himself testified before the SSC that he had the impression that when 
he talked with the President on the evening of April 15 that the con- 
versation was being recorded. That seems so nice and neat and consist- 
ent, because the President supposedly told Petersen that he had a tape 
of that conversation, so Dean thinks he was being recorded. Henry 
Petersen was still the common source of error, because on April 18, well 
in advance of Dean’s testimony before the Senate select committee, 
Henry Petersen called Earl Silbert and told Silbert to check with 
Charles Shaffer, Dean’s attorney, to find out whether there was some 
misunderstanding about Dean’s status as to immunity, since the Presi- 
dent was saying he had a tape of Dean telling the President that he 
had been immunized. 
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So as of April 18, April 18, Dean’s attorney would have known that 
the President was claiming to have a tape of Dean saying he had been 
immunized. Moreover, since Dean was cooperating with the Special 
Prosecutor, any time after May 29, 1973, he very likely would have 
learned from that source what Petersen had told them on the same 
subject. 

The second point, if the clerk could pass these out — is there a 
clerk ? 

The Chairman. Mr. Garrison, we are going to have a vote in a few 
minutes. 

Mr. Garrison. Yes, sir. It won’t be necessary to spend much time 
on this. 

What I am now distributing to members of the committee, and this 
will eventually be published as part of the minority report’s Watergate 
section, is, I believe, the answer to the controversy over whether the 
President has withheld from this committee relevant portions of his 
conversation with John Dean on March 17, 1973. 

[The document referred to above follows :] 

Comparison of Excerpts From June 4, 1973, House Judiciary Committee 
Transcripts and March 21 and 22, 1973, House Judiciary Committee 
Transcripts 

June 4 

Book IX, 209 President. And he said, “No one in the White 

House except possibly Strachan is involved 
with, or know about it.” 

March 21 , a.m. 

HJCT, 86 Dean. “Gordon,” I said, “first, I want to know 

of anybody in the White House was involved 
in this.” And he said, “No, they weren’t.” 

June 4 

BookBook IX, 209 President. Magruder had pushed him without 

mercy. 

March 21 , a.m. 

HJCT, 86 Dean. And he said, “Well, I was pushed without 

mercy by Magruder to get in there . . .” 

June 4 

Book IX, 209 President. “Strachan may have pushed him.” 

He says he (unintelligible) tickler and figured 
he was supposed to push him. 

March 21, a.m. 

HJCT, 84 Dean. And through Strachan, uh, who was his 

tickler, uh, he started pushing them. 

June 4 

Book IX, 208 President, “Kleindienst wanted to turn Baker 

off (unintelligible) embarrass the FBI.” 

March 22 

II.TCT, 105-155 The is a general discussion of Kleindienst, 

Baker, and the FBI. 

Note. — Book IX, references are to IIJC’s Statement of Information; IIJCT 
are to “Transcripts of Eight Recorded Presidential Conversations.” 

The White House supplied an edited transcript of the conversation 
on the 17th of March which included only a short excerpt pertaining 
to Dean’s telling the President about the Dr. Fielding break-in. When 
we went through the evidence before the committee and came to the 
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transcript of the President's conversation on June 4, 1973, the point 
was made — and I suggest to the members of the committee it was 
perfectly legitimate to make the point, and it was done in good faith — 
that when the President on the 4th of June was reviewing his notes 
and was relating to Haig and Ziegler what he had heard when he 
was listening to some of his tapes, his notes seem to show that on 
March 17 Dean told him a number of things about the Watergate 
matter. 

The sheet of paper that we have just distributed compares quotations 
that the President on June 4 relates to Ziegler and attributes to the 
March 17 conversation with quotations from our own transcript of 
the March 21 and 22 conversations. 

Mr. Railsback. Mr. Chairman 

The Chairman. Mr. Railsback. 

Mr. Railsback. Mr. Chairman, I just want to say to the gentleman 
that I agree with him and you and I have discussed about this before. 

Mr. Garrison. Yes, sir. 

Mr. Railsback. I do find it strange that Mr. St. Clair didn’t tell 
us that, though. 

Mr. Garrison. That is, I am sure, for all of us not the only strange 
thing that has happened this year, in this inquiry. I agree jvith the 
Congressman, but I would have to say simply that I give" you the 
page citations for you to make your own judgment as to whether, in 
fact, the President was not simply mistaken as to which date the 
quoted words were actually uttered. Most of them come from the 2fst 
of March, perhaps taken from Haldeman’s notes of his having previ- 
ously listened to that tape, and one of them comes from the 22d of 
March. So you have a picture of the President with a note pad, 
scribbling all over it, going through his notes with Mr. Ziegler and 
having certain statements that were actually made on March 21 or 22 
mistakenly related to Ziegler having been made on March 17 instead. 
It is for you to read those passages and conclude whether that inference 
is correct or incorrect. 

Mr. Sarbanes. But, did we seek the conversation of March 17? 

Mr. Garrison. Yes, sir, and the President has said that he supplied 
us with the only relevant portion of it. 

Mr. Sarbanes. That was a conversation as I recall that lasted for 
some time and we were given just a few pages, is that correct? 

Mr. Garrison. Yes, sir. And I think the adverse inference sug- 
gested was that if, in fact, these June 4 quotes had been taken off 
the tape of March 17, the President had withheld from this commit- 
tee and from the public Watergate material which was highly rele- 
vant. I respectfully suggest to the Congressman that it appears that 
the President simply made a mistake on the 4th of June as to on 
which date those quotes originated. This is another instance of a com- 
mon course of error, because J. Fred Buzhardt submitted to the 
Senate select committee in June of 1973 a memorandum of conver- 
sations between the President and Dean in which Buzhardt attributed 
to March 17 some conversation about Watergate, you will recall. 
Of course he did. The President apparently gave him that informa- 
tion. The President 

Ms. Holtzman. Mr. Chairman 

Mr. Garrison. Pardon? 
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Ms. Holtzman. Excuse me. How do you know that Mr. Buzhardt’s 
statement was made on the basis of the President’s statements, as 
opposed to Mr. Buzhardt’s listening to the tapes himself? 

Mr. Garrison. Ms. Holtzman, that is clearly a matter of inference 
from all the known facts. I am not suggesting — if I could have shown 
you the page, I certainly would have done that — but I am suggesting 
as a matter of argument that if the President’s own notes on the 
4th of June were erroneous as to the date on which these matters 
were discussed, it is reasonable from the evidence to infer that that was 
the cause of Mr. Buzhardt’s error. 

The Chairman. We will come back immediately after this vote 
and have you conclude and then Mr. Jenner has 15 minutes. 

[Recess.] 

The Chairman. Will the committee members please take their 
places and we will resume. 

Mr. Garrison has his concluding remarks to make, and I think he 
has some corrections. 

Mr. Garrison. Mr. Chairman, and ladies and gentlemen of the com- 
mittee, in connection with the question I was discussing just before 
the recess I would like to cite you, to pages 182 and 183, book IX, 
part 1 of the committee’s statement of information, where the question 
was asked by Steve Bull as to which tapes the President wanted to 
hear on that date, June 4, 1973, and the President told Mr. Bull that 
he didn’t need the tape of March 21 because he had it. 

The quote is: “You can skip the April 15th.” And Bull says: 
“And March 21st?” And the President says, “March 21st, that’s right. 
I have those.” 

It should be pointed out to you that Mr. Haldeman had checked 
out the March 21 morning tape on the 25th and 26th of April, and 
had himself made notes on the content of those conversations, which 
the President, one infers, had available to him on the 4th of June. 
That may be why the President didn’t need to listen to the March 21 
tape himself on June 4. 

One correction in my remarks of this morning : When I was discuss- 
ing the problems arising from efforts from the majority and minority 
to harmonize their views in collaborating on joint staff projects, I 
used the word “dilute” in reference to legal memoranda, and I want 
to explain what I meant by that. 

In an joint project, the prevailing view among the majority members 
of the staff may be that a certain proposition is true. The prevailing 
view among the minority members of the staff may be that the same 
proposition is untrue. The tendency is to attempt to split it down 
the middle, or perhaps a little bit closer to the majority viewpoint 
because of the weight in the staff, so when I spoke of “dilution” of 
the majority position, I did not mean to suggest that this would be 
done as part of any attempt by the minority to distort the facts or 
to distort propositions of law, but merely that the honest view of 
most minority staff members might be that a particular preposition 
advanced by the majority was not tenable. 

I would like to conclude by referring you to a statement of the 
President contained in the June 4th transcript when he described 
his position while being confronted with these various Dean revela- 
tions in March of 1973. Starting on page 227, book IX — and this is our 
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June 4t.h transcript — book IX, part 1, at the bottom of page 227, the 
President said : 

Don’t you think it’s interesting though to run through this. Really the God- 
damned record is not bad, is it? 

Ziegler. There is no — I am not — (unintelligible) Watergates makes me feel 
very good. 

And then at the top of page 228 : 

The President. Well — 

Ziegler. Not that I — 

The President. It’s not comfortable for me because I was sitting there like 
a dumb turkey. 

I would submit to the members of the committee that if you believe 
that when the President made the statement on the 4th of June he 
was not merely speaking “for the record,” he was not merely rehearsing 
for ulterior motive, but that it was an accurate! reflection of his 
state of mind regarding the situation which had confronted him 3 
months earlier, and if the members of the committee further believe 
that the evidence is insufficient to show that before the month of March 
the President really had been involved in the Watergate coverup 
conspiracy, then you may well want to consider the implications of 
that, in terms of President culpability in this matter. If the President 
was really sitting there “like a dumb turkey” while all around him his 
staff was engaged in activities that subsequently he learned were ones 
that he and you and I would not consider appropriate for White House 
employees, whether or not they were criminal, you might very well 
consider that fact to be of critical importance in determining whether 
the President should be impeached for his handling of the Watergate 
matter. 

I appreciate very much the opportunity that the chairman has given 
me to present these views. I only want to say that it has been my feel- 
ing throughout this inquiry that every member of this committee is 
exactly as interested in the truth of this matter as I am. I accord that 
to every member of the majority as well as to every member of the 
minority. I have considered it a privilege to work for each of you, 
and I trust that you will consider this evidence in the same spirit in 
which I do, which is only to arrive at the whole truth of the matter. 

Thank you, Mr. Chairman. 

Mr. Rangel. Mr. Chairman ? 

The Chairman. Thank you, Mr. Garrison. 

Mr. Rangel. 

Mr. Rangel. You use the word I and we and now and then you were 
talking about the minority views, and quite frankly I have been pleased 
that those words have not been used too often either by members or 
staff. And most of the publicity has surrounded your selection of mak- 
ing a presentation, but since it is stated on the record that you were 
talking about the minority views, is this to say that with the exception 
of Mr. Jenner that all of the other lawyers that are registered Repub- 
licans share your view? How do you explain who on your staff your 
views represent? 

Mr. Garrison. Well, Mr. Rangel, I think the answer to that question 
is the same as it is in the case of any enterprise in which there are a 
large number of people participating. There is always at some point 
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a spokesman, and it is my understanding that the minority members 
of this committee directed me to prepare this statement of views. 

Mr. Rangel. I see. Now, I think you have cleared it up. I think 
what you said had to be said, but when you talk about the minority 
you are talking about the members of the committee and not the staff 
members who couldn’t possibly be labeled as minority staff members? 

Mr. Garrison. I am speaking, Congressman, exactly the way that 
any counsel speaks when he is asserting a viewpoint on behalf of his 
clients. 

Mr. Rangel. I think you have cleared it up. 

Mr. McClory. Mr. Chairman ? 

The Chairman. Mr. McClory. 

Mr. McClory. Mr. Chairman, I am not going to ask you any ques- 
tions. I merely want to state that in my opinion, Mr. Garrison, you 
have made a major contribution to our deliberations here, and I want 
to say this on behalf of the minority, the others, I think there are 14 
minority counsel, 14 lawyers who serve on the minority staff, and I 
have had the opportunity to be in contact with all or most of them, 
and I know they are highly dedicated, capable young men who have 
endeavored to contribute to this entire proceeding in helping us to 
arrive at the truth. 

And I did participate with the other minority members in designat- 
ing and requesting that you present this in our behalf, and I think it 
has been a very important contribution, and I thank you. 

Mr. Garrison. Thank you, Sir. 

Mr. Dennis. Mr. Chairman ? 

The Chairman. Mr. Dennis. 

Mr. Dennis. I would like to associate myself with the remarks of 
Mr. McClory and say that in my judgment the committee is indebted 
to Mr. Garrison and to these other young gentlemen here for the serv- 
ice and for the statement of a position which, in my judgment, very 
badly needed to be stated in order to help us arrive at a proper and 
fair solution. And I think we are all indebted to him for the work, 
and these other men also, and I would like to make that for the record. 

The Chairman. The committee, prior to committing Mr. Garrison 
to make his presentation, was scheduled to hear from Mr. Jenner. But 
Mr. Jenner at that time deferred, and I have since talked to Mr. Jen- 
ner, and Mr. Jenner has stated that in light of what has transpired, all 
he would require is some 15 minutes, so that he may make a presenta- 
tion to the committee. 

Mr. Sandman. Mr. Chairman, point of inquiry, please. In view of 
what has happened, and since this now has become an adversary pro- 
ceeding, since Mr. Doar has presented the entire case against the 
President, I am wondering what Mr. Jenner’s position is here today. 
As one member of the minority, he certainly isn’t representing me. 
I don’t know what members of the minority he is representing. He has 
already agreed with everything that Mr. Doar has said, and I think in 
summation it is only fair that we shouldn’t hit the poor old Sam before 
and after. So, the question is what is his position today ? 

Mr. McClory. Would the gentleman yield ? 

Mr. Sandman. I will be happy to. 

Mr. McClory. I thank the gentleman for yielding. I have a strong 
feeling that the problem with which the minority is struggling with at 
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the present time is one that we should try to resolve in camera, may 
I say, and not here at the 

Mr. Sandman. I would suggest, Mr. Chairman, we resolve this here. 
I mean, this man was supposed to be the attorney for the minority. 
He has been anything except the attorney for the minority. He has 
already come out 

Mr. Kastenmeier. Regular order. 

The Chairman. I regret to state that this is a matter that the Re- 
publicans or the minority might want to resolve. 

Mr. Sandman. What is his position ? Who is he representing today ? 

The Chairman. Well, insofar as the Chair knows, and the commit- 
tee knows, there has never been any other official designation of Mr. 
Jenner other than that he represents this committee as its minority 
counsel, and the minority counsel was accorded the privilege of making 
a presentation. He deferred, very, very kindly and generously until 
Mr. Garrison, being whom he then referred to as the junior member, 
and I thought it was that kind of a deferential kind of courtesy which 
Mr. Jenner is very capable of, and I applaud it for him, and Mr. Jen- 
ner will now be heard. 

Mr. McClory. Well, Mr. Chairman, I would like to correct you in 
this respect, and that is that the unanimous action of the minority 
members resulted in the request that Mr. Garrison make the presenta- 
tion on behalf of the minority, and he has made the presentation for 
the minority. I don’t know what contribution Mr. Jenner is going to 
make. He can make whatever presentation you authorize him to make. 
But, the minority presentation has been made substantially by Mr. 
Garrison. 

Mr. Cohen. Mr. Chairman ? 

The Chairman. I don’t know what you refer to him as, but we will 
hear from Mr. Jenner. Mr. Jenner is, and no one has advised me to 
the contrary, Mr. Jenner was officially carried and is officially carried 
until this time and however you as the minority want to refer to him 
or treat him. 

Mr. Railsback. Mr. Chairman ? 

The Chairman. Nevertheless we will accord him I am sure the 
privilege that he is entitled to, and I would hope that the members 
on the minority side accord the man who has been their counsel for 
this time that kind of courtesy. 

Mr. Railsback. Mr. Chairman ? Mr. Chairman ? 

The Chairman. Mr. Railsback. 

Mr. Railsback. Mr. Chairman, can I just say that I am certain that 
there are members on this side that want very much to hear Mr. Jenner. 
And as I recall, Mr. Jenner was slated to follow Mr. Doar. He has 
been working on the case from the very beginning. I think your char- 
acterization is absolutely correct, that he referred to give Mr. Garrison 
as much time as he wanted. Mr. Garrison has been on, so it is ridiculous 
to bring this up right now, and I want to hear Mr. Jenner, and there 
are others as well. 

Mr. Brooks. Regular order. 

Mr. Garrison. Mr. Chairman, if I might? 

The Chairman. Mr. Garrison. 

Mr. Garrison. If I might, with all due respect to Mr. Sandman, say 
that I have very high personal regard for Mr. Jenner, and I for one 
would like to hear what he has to say. 
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The Chairman. Mr. Jenner. And might I say to the gentlemen that 
while it had been intended all along prior to the presentation that Mr. 
Jenner was going to make a longer presentation, but a while ago Mr. 
Jenner did tell me that in the light of what had occurred all he wanted 
was about 15 minutes to make a presentation. He did not specify other 
than that, and I think, Mr. Jenner, without saying any more. Mr. 
Jenner, we, I am pleased to hear you as a member of the committee 
as we recognized Mr. Garrison as a member of the staff, and everyone 
else here. 

Please proceed. 

Mr. Jenner. Mr. Chairman, and ladies and gentlemen. What I 
wanted to start out to say was that it has been a privilege to be counsel 
and to take part in this constitutional process and investigation. It is 
the greatest privilege I have had in my career, and I daresay the 
greatest privilege that any lawyer could ever have in his career, past, 
present, or future. And as I said when both you, Mr. Chairman, and 
Mr. Hutchinson questioned me in January of this year, when you 
probed as to whether I had any biases one way or the other, I responded 
that I had none, that I would bring to the committee my litigation 
experience and sense of professional responsibility to bear in an effort 
to bring the whole truth to this committee, to the House, and to the 
country. And that is what I have been doing. 

I am also a human being. I have love for my country, and I have 
love for my Constitution, and love for my profession and my family. 
My Constitution and my country come first, and my profession next. 
And I regret to say that in my career my family has come third. Espe- 
cially is all this so w r hen the office of the Presidency of the United States 
is in any respect in jeopardy. And that is the manner and fashion in 
which I want to say to all of you that once the evidence was put to- 
gether I did come as I said last Thursday, I believe it was, whatever 
day it was, I came to the professional judgment that I stated on that 
occasion. 

I could have no other judgment in my heart, and I am not talking 
about the weight of the evidence now. I am talking about Bert Jenner. 
When I reached that conclusion then true to what I think I have been 
as a lawyer for over 43 years, I voiced it. It was not easy. Should I be 
put in the same situation again in the future, I v r ould do it again. The 
truth is whole. It is not many sided. It is not political. 

The Constitution, the Nation, and the people's government are be- 
fore you as the elected representatives of the people. Thus, you are 
sitting as statesmen, not politicians. You have acted, in my judgment, 
as statesmen, to your credit and to the credit of your constituents wdio 
chose you. 

Mr. Garrison this morning adverted to politicians in the small “p” 
sense. He asked that you consider the President’s judgments in the 
summer and fall of 1972, as being made as a politician with a small “p.” 
I must say to all of you, writh candor and frankness, that I cannot con- 
ceive of the Chief Magistrate of the United States as a politician with 
a small “p,” especially when dealing w’ith matters involving the Con- 
stitution of the United States. I am sure Mr. Garrison didn’t mean to 
suggest that you bring small “p” political considerations to your dis- 
charge of your responsibilities in this constitutional inquiry. The fact 
is that you are all statesmen. No consideration of constitutional prob- 
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lems of this magnitude is to be undertaken by anybody unless he or 
she is a statesman, not a politician with a big “P,” not one with a little 
“p,” but a true statesman. This is so because statesmen deal with the 
Constitution and with their country. That’s what you are doing. I fully 
believe that everyone of you, everyone of you, is a statesman. You have 
evidenced that attitude throughout the weeks that have elapsed, or 
months that have elapsed, but especially the last 10 days, or the last 2 
weeks, especially the last 2 weeks. I see you agonizing. I see you search- 
ing for the evidence, the truth, to enable you ultimately to reach sound 
judgments. 

There has been much talk here about standard of proof, burden of 
proof, inferences to be drawn from the evidence. We lawyers know 
all about these principles. But, they have to be positioned and applied 
in the light of the function that you are undertaking. If you had had 
your choice at the outset as to whether to participate in these proceed- 
ings, I am sure you would have refused, many of you at least. Impeach- 
ment is awesome. It is awesome, but not in the sense that it is difficult. 
It is not that you don’t want to face the agony of decision. It is awe- 
some in the sense that it involves life and liberty and freedom of the 
220 million people and citizens of this Nation, as well as those who will 
come after them. This is what makes it awesome. You will reach into 
your hearts when you vote to find what you think is absolutely the 
right decision. You will be thinking of your oath to preserve, protect, 
and defend the Constitution. That’s the standard of proof you are 
going to apply. It isn’t one you are going to find in law books. It is in 
your mind and your hearts. 

Now, Mr. Garrison expressed some regret this morning. He said that 
in retrospect he was sorry that this committee had determined to have 
a staff that was a single and unified staff rather than the usual major- 
ity and minority groups. He felt perhaps it might have been better 
had there been a separate minority staff. I do want to say that I do not 
agree with that position. Had that been so, what has been brought to 
you would have been relatively impossible. These fine young men and 
women of the minority staff would have been second-class citizens. We 
as a band of 14 so-called minority lawyers could not have brought all 
of this before you in the way it has been brought, complete, unbiased, 
and as a whole, rather than partisan. It is clear that you have acted 
quite responsibly, in a constitutional sense, in doing what you did in 
that connection. 

I would like to advert to a couple’of evidentiary matters. Mr. Garri- 
son quite properly this morning turned to the matter of whether 
you should draw adverse inferences from the failure of the President 
of the United States to respond to the subpenaes you have issued. And 
in this connection he remarked that inferences were weak evidence. 
I cannot agree. You all know, as good lawyers, that inferences have con- 
tent in the light of their context. They must have a base and must grow 
out of that base. That is, you cannot draw an inference from nothing. 
The inference may be strong or it may be- weak and of slight weight 
depending on the context from which it is drawn. 

With respect to the failure of the President to supply the subpenaed 
tapes and documents the adverse inferences to be drawn flow from a 
strong background context. 
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I will refer to a few of those background contexts. Those to which I 
refer are illustrative only. There are others. 

The first of them is the matter of our acquisition of an extra 15 min- 
utes of the taped conversation of September 15. You will recall that 
there was a misadventure that took place when our tape people, pursu- 
ant to arrangement with Mr. St. Clair, went over to the White House 
to have taken off for them the tape of the September 15 conference 
between the President, Mr. Haldeman and Mr. Dean in the oval office. 
Unbeknown to us at the time, the Secret Service agents in taking off 
a tape for us from the original inadvertently started the recorder at 
a point 15 minutes ahead of the point of time that had been specified in 
the committee’s subpena. The time point you had fixed in your sub- 
pena was the best that you could do based on the limited data you had 
which consisted of Presidential logs. What was revealed that was new? 
I call your attention to pages 1 and 2 of the transcripts of eight re- 
corded presidential conversations which have been printed and pub- 
lished by the committee. Those 15 minutes cover all of page 1 and that 
part of page 2 rimning down to the bracket within which it is recited : 
“Dean enters room”. You will find in that extra bit of taped conversa- 
tion significant revelations which absent the Secret Service agents’ 
misadventure, would not have reached this committee because of the 
President’s refusal to supply all relevant taped conversations. In the 
middle of page 1 there are references to Dean working on the IRS to 
stimulate tax audits of persons listed on Colson’s list of McGovern 
supporters. 

There are other new matters — Watergate, coverup, concealment, 
containment. All these matters are pertinent and relevant to and 
needed bv you in these proceedings. 

What is more, they are adverse in content and support an inference 
that other taped conversations which the President has refused to 
produce would be similar in content. 

Now secondly, the September 15 tape has another significance, and 
that is there are 17 y 2 minutes of taped conversation that took place 
at the end of that meeting which we did not receive from the White 
House at the time the Secret Service agents took off the segment fur- 
nished us as I have related. Ultimately, and again by chance, a very 
small portion of the 17 y 2 minutes was received through Judge Sirica 
by way of a transcript. That bit related to Watergate only. There- 
after, the limited portion relating to Watergate came to your attention 
when Judge Sirica examined that I7y 2 minutes pursuant to the man- 
date of the court of appeals to determine whether there was any Water- 
gate material in that 17 y 2 minutes. He reported in the affirmative. As 
a result, you had a verv short page and one-half of excerpts from the 
last 17y 2 minutes confined, however, to Watergate. But, a material 
portion of your investigation deals with abuse of the IRS. What hap- 
pened? Within the past 6 weeks, the Special Prosecutor petitioned 
Judge Sirica to reexamine the 17 y 2 minutes to see if there was any- 
thing on abuse of the IRS in that 17*4 minutes. And the good judge 
did so, and he reported in open court that there were conversations 
respecting abuse of the IRS that was relevant to the impeachment in- 
quiry. Mr. St. Clair, in open eourt and for the President, refused to 
consent to your being supplied with Judge Sirica’s transcript of the 
portion of the 17 y 2 minutes relating to abuse of the IRS; furthermore. 
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Mr. St. Clair objected to delivery of that transcript to the Special 
Prosecutor and on behalf of the President appealed Judge Sirica’s 
turnover order to the court of appeals where the matter is now pend- 
ing. Judge Sirica also ruled, as I have reported to you, that the court 
of appeals mandate authorizing him to examine the tapes in camera 
was so limited that he was without authority to give the committee 
a copy of the transcript, much as he wished to do so. 

Now, another pertinent event is the fact that by — again by happen- 
stance, again by happenstance, we received from the Special Prose- 
cutor by mistake on his part 160 odd pages or 180, of Mr. Ehrlichman’s 
notes which had been filed with the court by the President in response 
to Mr. Ehrlichman’s subpena. You had subpenaed the President to 
deliver a copy of those notes to the committee. We received from the 
President approximately the same number of pages but a large number 
of them were marked or blanked out. On the other hand, the 180-odd 
pages of the same notes received, by happenstance, from the Special 
Prosecutor contained far fewer blanked out pages. In the Special 
Prosecutor’s copies, there is a host of material that is relevant and 
pertinent to these proceedings, and of a thrust adverse to the Presi- 
dent’s position, some of which has already been cited to you in the 
material presented to you last week, which is blanked out in the mate- 
rial received from the White House. Thus, here again, you have an 
example, a context, from which you may draw an adverse inference 
with respect to taped conversations and documentary material which 
the President has refused to produce. 

I mention these three solely to say to you that it is true, as Mr. 
Garrison argues, that you draw inferences, adverse or favorable as the 
case may be, in the light of the context of the evidence before you. 
And here in the three instances (and there are more) in which this 
matter arose, this context, something that was relevant, material and 
pertinent and of adverse thrust to the President’s position came to the 
attention of the committee. 

Also in this connection I mention the President’s edited transcripts. 
You may attribute the President’s difficulties with the edited tran- 
scripts to the fact that maybe stenographers put headsets on and just 
typed away. We must accord to the President the benefit of that doubt. 
But that is beside the point. The point here is that there were sub- 
stantial omissions from those edited transcripts as well as material 
differences in text that were adverse to the President’s position, as 
you know, so, when you consider the drawing of adverse inferences 
in the light of context, you must consider not only the eight recorded 
transcripts which we deciphered, printed copies of which you have, 
as well as the comparison of White House edited transcripts and 
Judiciary committee transcripts of the same Presidential conversa- 
tions. Our transcripts as against the edited transcripts of the same 
tapes revealed in a good many respects material differences, including 
omitted materials, adverse to the President’s position. 

I attribute no evil purpose with respect to the edited transcripts 
but I do say that when you determine whether you are going to draw 
adverse inferences with respect to tapes and documentary materials 
refused to you by the President, you must do so in the light of the 
contexts to which I have called your attention, not to mention others 
that time does not permit me to mention. 
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There is a second subject, the discretion of the prosecutor, to which 
Mr. Garrison alluded this morning. He thought that perhaps you 
ought to put yourself in the position of a prosecutor w T ho is exercising 
discretion as to whether he is going to urge a grand jury to return an 
indictment. He suggested that a prosecutor wrestles with the question 
of guilt, and he suggested that you might likewise do so — he didn’t 
say you should, he said you might. Mr. Garrison was fair throughout 
all his presentation and it was very well done and I compliment him 
on it. I join with the comments that have been made complimenting 
him. But I say that if you are inclined to accept his suggestion you 
need not go beyond the record before you. In that record is the an- 
swer. Henry Petersen w r as a prosecutor. He reached the conclusion 
that at least Mr. Ehrlichman and Mr. Haldeman and Mr. Dean 
should be indicted and he spoke to the President about that. You must 
also have in mind when you are considering that context that Mr. 
Jaworski has returned a number of indictments of the closest of Presi- 
dential aides. You must also have in mind that the grand jury made 
a presentment to this committee on top of it. Those are reasonable 
people. They exercised serious judgment, constitutional judgment in 
this case. And lastly that very grand jury has named the President 
as an unindicted coconspirator. What I am saying is I don’t think 
that the discretion of the prosecutor standard is one that is applicable 
here, but if applicable, you have at least those four instances in which 
that discretion was exercised in favor of both action and prosecution. 

I call your attention to the fact that the Constitution provides first 
that the House shall have the sole power of impeachment, and second, 
and separately, that the Senate shall have the sole power of trial, con- 
viction, and removal. The House is not to invade the Senate's function. 
This is a constitutional matter. It is very serious. All of you want to 
be right in your hearts, all the rest of your lives, no matter which way 
you vote. In order to do so, you have to be pretty well convinced in 
your hearts. That is the ultimate test, a very strong test. But convinced 
of what? Convinced that there is evidence here, both circumstantial 
and direct, clear evidence, that there is sufficient here to warrant the 
presentation of this very serious matter to the Senate of the United 
States for trial. 

I am not going to argue the evidence at all. I am not going to say 
anything at all about the evidence. All I am going to say is that the 
rules of evidence — oh, by the way, Mr. Chairman, I should say this. 
There are two citations in Mr. Garrison’s brief to the proposed Fed- 
eral Rules of Evidence. However, both of the rules he cites are ones 
that subcommittee No. 7 of this committee, chaired by the distin- 
guished gentleman from Missouri, Mr. Hungate, did not approve. 
Neither of them is in the House’s Federal Rules of Evidence bill that 
is now in the Senate. The rules cited by Mr. Garrison were advanced 
to this committee in the material submitted by the U.S. Supreme Court 
to the House. I had the honor of being chairman of the Judicial 
Conference Advisory Committee that drafted those proposed rules. 
However, Mr. Hungate s subcommittee and thereafter this committee 
and still later the House, did not approve them. 

I would like to say a word or two about another aspect of the draw- 
ing of inferences. I said something about one aspect a few T moments 
ago when I discussed the subject of adverse inferences. But what I’d 
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like to say a few words about now is the matter of inferences upon 
inferences. It has been said repeatedly here that you can’t draw an 
inference upon inference. This is not the law, as Wigmore points out 
in volume 1, section 41, of his great work. It is an achronism. Draw- 
ing an inference on an inference is perfectly proper. My statement 
needs fleshing out. If one observes a truck moving down the street 
lettered Jones Grocery & Market, a proper inference to be drawn is 
that the truck is owned or leased by Jones Grocery & Market. From 
this inference may be drawn the further inferences that the driver of 
the truck is the employee of Jones Grocery & Market and that he is 
engaged in the business of Jones’ Grocery. These are inferences upon 
inferences. They may be rebutted, but they are properly drawn in 
the first instance. So, it is not the law of evidence that an inference 
may not be predicated upon or drawn from another inference. 

There have been suggestions that inferences are weak evidence. 
This is but a general truism applicable to all evidence. Not all evidence 
is strong. Not all evidence is weak. We must return to the context 
of the inference. If the context is strong, then the inference is strong. 

It is also properly argued that if two inferences equally valid and 
founded on the same context can be drawn from the same evidence, 
one incriminating and one exculpatory, then the exculpatory inference 
prevails or must be drawn. But you must first take a hardheaded look 
at the evidence. If you then throughly believe in your heart, in your 
mind, that two inferences, one good and one bad, can be drawn from 
the same facts, then, of course, you must take the inference that favors 
the President of the United States. If you conclude, however, that two 
inferences can be drawn that are not equally balanced, then you must 
draw the inference that predominates. Whichever way you draw those 
inferences you will be doing so in favor of the Constitution and pur- 
suant to your constitutional responsibility. 

You are all lawyers. You have been acting and conducting yourselves 
splendidly, absolutely splendidly, in seeking through all the manner 
and means the evidence affords, and with the help of staff and others, 
to reach the truth in this serious constitutional matter. I have every 
confidence that whatever your individual vote, it will be only after you 
have studied the record, weighed the evidence carefully, and searched 
your conscience and with your country and your Constitution and the 
hopes and longing of the people fully in mind at all times. 

Thank you, ladies and gentlemen. Thank you, Mr. Chairman. 

The Chaikman. Thank you, Mr. Jenner. 

[The Minority Memorandum on Facts and Law presented to the 
Committee on the Judiciary on July 22, 1974, follows:] 



MINORITY MEMORANDUM 
ON FACTS AND LAW 



INTRODUCTION 



By resolution dated July 16, 1974, the minority members of the 
committee directed the minority staff to prepare an assessment of the 
statements of information presented by the impeachment inquiry staff 
to the committee during the course of its inquiry, including factual 
analysis and arguments both for and against the sufficiency of the evi- 
dence as to grounds for impeachment of the President. This memoran- 
dum is submitted in response to that directive. 

The minority staff believes that two observations of general applica- 
tion are worth^making at the outset. The first concerns the inferential 
nature of much of the case against the President, and the operation of 
inferences in our law. The second concerns the nature of the decision 
which the members of the committee are to make. 

1. Inferences _ - 

IN GENERAL 

The members of the committee can judge for themselves to what ex- 
tent the case against the President rests upon circumstantial evidence 
and upon inference. To the extent this does seem to be the posture of 
any facet of the case, it may be borne in mind that : 

(a) An “inference” is a process whereby a fact not directly estab- 
lished by the evidence is deduced as a logical consequence of some other 
fact, or state of facts, which is directly established by the evidence. 
A trier of fact is never required to draw an inference from any estab- 
lished fact. The process is a permissive one. 1 

(b) Where two possibilities can be inferred from the evidence, 
neither can be said to have been “proved.” 2 

(c) Some inferences are impermissible as a matter of law. “Per- 
missible inferences must be within the range of reasonable probability, 
and it is the duty of the court to withdraw the case from the jury 
when the necessary inference is so tenuous that it rests merely upon 
speculation and conjecture.” 3 

1 Compare rule 303 of the proposed Federal rules of evidence : 

“Presumptions in Criminal Cases 

“(b) Submission to jury. The judge is not authorized to direct the jury to find a presumed 
fact against the accused. When the presumed fact establishes guilt or is an element of the 
offense or negatives a defense, the judge may submit the question of guilt or of the existence 
of the presumed fact to the jury. if. but only if, a reasonable juror on the evidence as a 
whole, including the evidence of the basic facts, could find guilt or the presumed fact beyond 
a reasonable doubt. When the presumed fact has a lesser effect, its existence may be sub- 
mitted to the jury if the basic facts are supported by substantial evidence, or are otherwise 
established, unless the evidence as a whole negatives the existence of the presumed fact. 

“(c) Instructing the jury. Whenever the existence of a presumed fact against the 
accused is submitted to the jury, the judge shall give an instruction that the law declares 
that the jury may regard the basic facts as sufficient evidence of the presumed fact but does 
not require it to do so. In addition, if the presumed fact establishes guilt or is an element 
of the offense or negatives a defense, the judge shall instruct the jury that its existence 
must, on all the evidence, he proved bevond a reasonable doubt.” 

56 F.R.D. 183, 212 (1973). This rule is intended to be declarative of existing law. 

2 McNamara v. United States , 199 F. Supp. 879 (D. D.C. 1971). 

a Wratchford v. S. J. Groves and Sons Co., 405 F.2d 1061, 1066 (4th Cir. 1969). 
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